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J. RAYMOND McCARL VS. ARTHUR L. WALTERS 


1 


a Supreme Court of the District of Columbia 

! 

Arthur L. Walters, plaintiff | 

vs. i 

J. Raymond McCarl, Comptroller General of? Equity ]^o. 47971 
the United States, and Curtis D. Wilbur. Sec- j 

retarv of the Xavv. defendants 

United States of America. 

District of Columbia, ss: i 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washin^on, in said District, at t|he times 
hereinafter mentioned, the following papers were filed and jproceed- 
ings had, in the above-entitled cause, to wit: ; 

j 

1 Bill of complaint I 

i 

Filed Februarv 15, 1928 

I 

In the Supreme Court of the District of Columbia j 

Arthur L. Walters, plaintiff 

vs. I 

J. Raymond McCarl. Comptroller General of Equity Xb. 47971 
the United States, and Curtis D. Wilbur, Sec- 
retarv of the Xavv. defendants 

The plaintiff. Arthur L. Walters, respectfulh^ shows to the Court 
as follows: i 

1. He is a citizen of the United States and a duly appointed, 
qualified, and acting lieutenant in the Supply Corps of thei United 
States Xavv. having been appointed as such by the President and 
confirmed bv the Senate of the United States, his commissidn being 
dated June 4, 1926. He is now stationed at the United States Xaval 
Training Station, Hampton Roads. Virginia. 

2. The defendant, J. Raymond McCarl, is a citizen of thei United 

States. He now holds office as Comptroller General of the| United 
States and resides in the District of Columbia. | 

The defendant. Curtis D. Wilbur, is a citizen of the United States 
and Secretary of the Xavy, and resides in the District of Columbia. 

The plaintiff was commissioned a senior lieutenant in the Supply 
Coi-ps of the Xavy on June 4,1926. His appointments to the!several 
offices in the United States Xavv were made bv the Pifesident 

2 and confirmed by the Senate of the United States. He has 
actively and faithfully discharged continuously his! duties 

as an officer of the United States throughout his entire service. 

3. As such naval officer he has been and is entitled by law to jbe paid 
and to receive certain pay and allowances provided by acts of Con¬ 
gress of the United States: and during the entire period I of his 
service as a naval officer his pay and allowances have been so paid up 
to and until the wrongful withholding thereof, hereinaf|:er de¬ 
scribed. For the entire period within which his pay and allowances 
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have been so withheld, extending up to the filing of this bill of 
complaint. Congress has appropriated funds covering his pay and 
allowances, and the money for tiie payment thereof has l)een actually 
available, and has been turned over to and is now in possession of 
Arthur L. Walters, the disbursing officer of the United States Xavy 
in charge of his account, said Walters, however, being subordinate 
of the defendant, Curtis D. AVilbur, Secretarv of the Xavv, and 

' Ik V < 

subject to the said defendant Curtis D. AVilburs orders and in¬ 
structions which are given to him through his immediate superior, 
the Chief of the Bureau of Supplies and Accounts of the Xavy 
Department. 

4. The office of the Comptroller (leneral of the Ignited States was 
created bv an act of Congress which became effective Julv 1, 1921, 
the defendant. J. Raymond McCarl. taking office on that date. Under 
this act the Comptroller (leneral and the (leneral Accounting Office, 
of which he is the e.xecutive head, assumed the duties theretofore 
performed by the Comptroller of the Treasury and six auditors, 
which duties included the auditing of the accounts of disbursing 

officers of the United States Xavv. 

« 

3 5. Prior to July 1. 1921, the date on which the defendant, 
J. Raymond McCarl, assumed the duties of his office as afore¬ 
said, the. plaintiff, as well as many other officers of the Xavv. had 
applied for and on said date was receiving allowances on account 
of his dependent mother in accordance with the provisions of the 
act of April 1(5^ 1918 (40 St. at L. h^O), the benefits of which by a 
subsequent act of Congress have been extended to include officers 
of the Xavv as well as officers of the Arniv. to whom it originallv 
applied. The act of April 10. 1918, was subsetpiently suj)erseded by 
act of June 10. 1922 (42 St. at L. 02")). His application for such 
allowance was made in good faith and in accordance witli the inter¬ 
pretation of the statutes and the practice })rescribed by the Comp¬ 
troller of the Treasure. The pavments were made to him bv dis- 
bursing officers of the Xavy charged with tlie responsibility of mak¬ 
ing onlv such i)avments as were authorized bv law. and the accounts 
of the disbursing officers showing sucii payments were in turn duly 
passed and certified by the accounting officers then charged with 
the duty of auditing and apj)i-oving or disap])rovlng the disburse¬ 
ments shown tliereby: that is, by the Auditor for tlie Xavv I)e]')art- 
ment up to July 1. 1921. and thereafter by the Xavv Department 
of the General Accounting Office, of wliich tlie defendant. J. Ray¬ 
mond McCarl. is the executive head and which is subject to his 
supervision and direction. 

Subsequent to the date on which the defendant J. Raymond McC'arl 
assumeil the duties of the office of ('omptroller (xeneral. as afore¬ 
said. he undertook and began to review tlie navmeuts of allowances 
made to officers of the X’avy as afore>aid. and. notwithstanding sucii 
]iayments had been made and approved as aforesaid, he 

4 asserted and charged that .said payments had been erroneously 
and illegally made, set up claim therefor against the officers 

receiving tiu' same, made demands ujion them for the immediate 
repayment thereof, and upon their refusal to admit such claim di¬ 
rected and caused the pay and allowances of such officers to be stopped 
and withheld bv notifving disbursing officers of the Xavv that no 
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credit would be allowed them in their accounts with the Government 
for any payments made to the officers against whom such claims were 
set up until the full amount of such claims should be withhHd from 
their })ay and allowances and covered into the Treasury of the 
United States. ^ 

On the receipt of such notices the disbursing officers of the Navy, 
knowing that their accounts would not be settled and approvt^d by the 
defendant. J. Raymond McCarL and that they would be greatly em¬ 
barrassed in the settlement of their accounts with the United States 
should they disregard such notices, thereupon being coerced iand put 
in fear bv the defendant. J. Ravmoiul McCarl. refused and declined 

• . I 

to make further payments to the officers against whom suc|i claims 
were set up on account of their pay and allowances as provided and 
appropriated by law. ! 

G. liy the action described in the preceding paragraph, thej defend¬ 
ant. J. Raymond McCarl. deprived many officers of the Navyjof their 
entire current pay and allowances. I 

The situation thus became so s(‘rious for many officers of the Navy 
that the defendant. Curtis I). Wilbur, found it necessary to intervene 
for their protection, and on or about the 11th day of Auguist, 1924, 
he issued a communication to all disbursing officers of tl(e Navy 
directing that *’ in order that officers may not be de})Hved of 
r> sufficient funds to meet their current necessities, not more 
than twenty per cent of any officers current pay aiuj allow¬ 
ances should be withheld without the officer's consent u])on aijy claim 
made bv the defendant. J. Ravmond McCarl. because of alleged over- 
]>ayments of allowances f)n account of (le{)endents. and that eighty per 
cent of the pay and allowances of such officers should be ])ai(l|to him, 
notwithstanding the {u-evious demands of the defendant. J. Raymond 
McCarl, for all j)ay and allowances to be withheld on sucH claim. 
A copy of said communication from the Secretary of the Navjy dated 
August 11. 1924. and known in the naval service as ALN.yV 24 ” 
is filed herewith as plaintiff's E.xhibit No. 1. Subsequent communica¬ 
tions correcting and explaining "ALNAV 24'* were sent out| by the 
defendant. Curtis D. Wilbur, as Secretary of the Navy. kn<j)wn re¬ 
spectively as “ALNAV 27.'' dated September 9, 1924; ‘‘NLNAV 
39.“ datetl September 23. 1924; “ALNAV 33.“ dated October 2, 
192.*); and “Accounting procedure under *ALNAV 24’ as n^odified 
by *ALNAV 30,”’ approved October 2, 1924, copies of whjch are 
ann(‘xed hereto and made part hereof, marked, respectively^ plain¬ 
tiff's Exhibits Nos. 2. 3. 4, and 5. | 

7. On or about November 11. 192.5. the said defendant McCarl 
addre.<sed a letter to the dtdendant, Curtis D. Wilbur, in which he 
attempts to set uj) a “tentative procedure” by which naval jofficers 
who had not theretofore brought suit in this court should not have 
anv of their pav accruing after November 1,1925, withheld on Account 
of the alleged claims as set u]) b}’ the defendant McCarl. The con¬ 
tents of said letter as have been brought to the attention Of this 
})laintiff are .set out in detail in plaintiff's Exhibit 6 attached hereto. 

This letter is not binding on the .said defendant, J. Rajvmond 
6 McCarl. Comptroller General of the United States, | but is 
merely tentative procedure and is subject to change at any time 
bv the said defendant J. Ravmond McCarl. ! 


I 

i 


I 
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t AK/IK •• A. IA v%4A.V^4 \4««44. V^4«*VVA.»^ 

jse pay lias l.een and is beinir withlield in accordance with previous 
mimications lieretofore referred to as “ALXAV *' should re- 


8. As a result and in consequence of said letter of the defendant 
J. Raymond McCarl (plaintiff's Exhibit Xo. 6), the defendant Curtis 
D. Wilbur on or about November 14, 1025, issued a communication to 
all disbursing officers of the Navv directing “ that there be no check- 
age of pay accruing on and after November 1, 1925. even though 
proceedings have not been instituted by the officers in the Supreme 
Court of the District of Columbia." A copy of thi.s communication 
from the Secretary of the Navy, dated November 14, 1925, known in 
the naval service as “ALNAV 21,'' is filed herewith as plaintiff's 
Exhibit No. 7. This communication does not direct that officers 
who- 

communications 

ceive and now be paid the amount that is being withlield from them. 

This communication known as “ALNAV 21 *' is based on the said 
letter of the defendant McCarl (plaintiff's Exhibit No. b) and was 
issued in conse(juence thereof and as a part of a common understand¬ 
ing by tile d(‘fendants McCarl and Wilbur, and therefore is subject 

to chanire or n*vocal ion at anv time bv tlie Secretarv of the Navv. 

« • • • « 

9. In accordance with said “ALNAV 24'’ there has been wrong¬ 
fully withheld from the j)laintill's pay and allowances to and includ¬ 
ing November *>(), 1925 . th(‘ sum of 8424.74 on account of unlawful 
claims set uj) by the defendant. J. Raymoml McCarl. as hereinafter 
more fulh* described. The defendant. Curtis I). Wilbur, through 

said order, has been and is cooperating with tiie defendant. J. 

7 Ravmond McCarl. in the enforcement of the unlawful demands 
set up by him as afon^said. and in aiding ami making the same 

effective* through the di.sbursing officers of the Navy, said “ALNAV 
24" being accepted and construed by said disbursing officers as au- 
thoritv and direction from the Secretarv of the Navv to withhold 
twenty per cent of the current pay and allowances of /ifficers against 
whom claim.*^ weue so s('t up. including the plaintiff. 

10. The character and amount of said unlawful claim .^et up against 
the plaintiff ari.<e on account of alleged overpayments for commuta¬ 
tion of quarters, heat and light, and rental and subsistence allow¬ 
ances on account of dependent mother, but more detailed information 
is not available to plaintiff at this time, but is contained in the files 
of the General Accounting Office, and amounts to 8424.74. 

The said claims aggregating 8424.74 have not been at any time 
established against the ])laintiff. beinir merely ex parte .statements of 
an alleged account, and the plaintiff denies any liability whatever 
to the Ignited States on account of .<aid alleged claim.s. 

11. In accordance with said actions of the defendant. J. Raymond 
McCarl. and ."^aid **ALNAV 24." twenty per cent of the current pay 
and allowanc<‘s of the ]>laintiff ])rovided and appropriated for him 
by law has been unlawfidly and wrongfully withheld from him. the 
sum of 8424.74 havin" been so withheld up to and including the 30th 
dav of November. 1925. 

12. In accordance with said ‘‘ALNAV 21" the sum which has 
heretofore been withheld from plaintiff’s ])ay and allowances will 
continue to be withheld from him and finally covered into the Treas¬ 
ury of the United States unless relief be granted by this court 

8 against said unlawful demand and the said defendant, Curtis 
D. Wilbur, may cause said ‘‘ALNAV 21 ” to be revoked at his 

pleasure, and this plaintiff has no assurance for his protection except 
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as relief may be granted by this court against a future arid a con¬ 
tinuing withholding of his pay and allowances to cover thk alleged 
claim as set up by the defendant, J. Raymond McCarl. j 

13. On or about May 2G, 1926, an act of Congress was passed 

(44 Stat. at L. 654) entitled ‘‘ A bill to validate payments ;for com¬ 
mutation of quarters, heat, and light, and for rental allowjances on 
account of dependents." I’nder this act the Comj^trolleri General 
was authorized and directed to allow claims in the accountjs of dis¬ 
bursing ofricers for payments to officers as commutation of quarters, 
heat, and light, under certain provisions which are not j material 
in this case, and, further, the said act states tliat amoimt|> hereto¬ 
fore collected as refund of allowances obtained in such cases prior to 
July 1. 1923. shall be refunded, under certain provisions:!but this 
plaintitf alleges that he has com})lied witli the provisions thereof and 
is, therefore, entitled to a refund of t!ie said sum of ^424.|r4 under 
this act, although said sum was illegaih^ withheld prioi* to the 
enactment of this statute. I 

14. The cau.se of the unlawful withholding of i)laintitf*s jpay and 
allowances is due solely to the above-mentioned demands of the 
defendant. J. Ravmond McCarl, threatenin<r that unless tlui amount 
of the claim set up again.^t the plaintiffi is .so withheld, to bej covered 
into the Treasurv of the United States as aforesaid, credits will not 
be allowed bv the defendant, J. Ravmond McCarl. to plaintiff’s 
disbursing officer for any ]-)tiyments to ihe i)laintiff above eighty ])er 

cent of his pay and allowances as mentioned in said AT>XAV 
9 24.’' And but for the unlawful demand of the defendant. 

J. Raymond McCarl and said ALXAV 24.’' the plaintiffs 
j)resent disbursing officer and all disbursing officers of tijie Xavy 
w'ould comply with their duties and with the law with respect to 
j)aying the plaintiff and other officers similarly situated, the pay and 
allow’ances to wdiich thev are entitled. 

15. The plaintiff is advi.sed that he is entitled to i-eceive his pay 

and allowances as provided and aj)propr!ated by Congiiess and 
neither of the defendants have the right to withhold the jsanie or 
any part thereof or to cause the plaintiff's disbursing officejr or the 
Bureau of Supplies and Accounts to wnthhold the same or any part 
thereof, or to set off any part thereof against the e.\ parte claim 
set uj) against the plaintiff by the defendant, J. Raymond jMcCarl, 
and that the acts of the defendants in interfering with the pfciyments 
to him of his pay and allow’ances in the usual and ordinary[ manner 
in wdiich officers of the Xavy are paid are resulting in irreparable 
injury to him. against wdiich he can have no adequate and complete 
remedy save and except in a <rourt of equity. | 

Wherefore, the premises considered, the plaintiff prays as [follow’s: 

First. That the process of this court issue to eacdi of the |defend¬ 
ants requiring them to apjiear and answer this bill of complaint. 

Second. That the demand of the defendant. J. Raymond [McCarl, 
for the withholding of the pay and allowances of tlie |)laifnliff. as 
I'.ereinbefore described, be adjudged to be unauthorized and of no 
legal force or effect. 



6 


J. RAYMOND McCARL VS. ARTHUR L. WALTERS 


Third. That, the orders or communications of the defendant, 
Curtis IX Wilbur ALXAV 24,’') amended and explained 

10 as liereinbefore mentioned, and (“ ALXAV 21 “) be adjudged 
to confer no le<rai authority upon any subordinate of the de¬ 
fendant. Curtis, D. Wilbur, to withhold from tlie j)laintill' any part 
cf his j)ay and, allowances to i)e ap])lied to the li(|ni(Iation of the 
said claim airain^t the plaintitf set up bv the defendant, d. Ravmond 
McOirl. 

Fourth. That the defendant J. Raymond McCai l he eiijoined and 
restrained pendente lite. and permanently upon the linal lieaj-ing <>f 

this ca.use. from and airainst anc and all int(‘rference cn ;ri> ?)a!-t 

« « * 

with the cliief of the llureau of Supplies and Accounl> <d‘ tlte Navy 
Dej)artm(‘nt. or any disbursing oliicci* of tiie I’niK'ii Siaic< Navy, 
to prevent the j)ayment to the plaintitf of his j)ay and ailov.anee>. or 
any part thereof, heretofore and now being unlawiuily withheld as 
he rei n 1 )efore describ(‘d. 

Fifth. That the defendant Curtis I). Will)ur and ]ii> siibordi- 
nates. including the chief of the Bureau of Su])i)lies and Accounts 
and the disbursing otiicers of the United States Xavv. be enjoined 
aiul rc.^trained pendente lite and permanently 111)011 the tinal hear¬ 
ing of this cause from withholding or causing to be withlu'ld from 
the plaintitf twenty per cent of Ids jiay and allowances as lierein- 
!>ef()re <les«-i*ibe(l. or any part th(‘reof. and be enjoine*! e.nd "om- 
manded to pay or cause to Ik‘ paid to tlie plaintitf ail suni< tlue 
and payable to him. so withheld as aforesaid, and in addition his 
regular p:iy and a!lowanc(*s jirovided by law and a])propriatet! by 
Congr(‘ss in ducicourse and in the ujanner provided l)v law. 

Sixth. That a rule issue to the defendants and each of tliem. re- 
(|uiring them to apptair at tlec time to be fi.xed therein and show 

cause, if anv thev h.ave. whv riKW should not bi‘ rc'^ti-ained and. 

! • • • • 

11 enjoined as afoivsaid. pending tin' linal hearing of thi-; cause. 

Aiitl for such other, further, and general relief as the na¬ 
ture of tile cause may ivcjuire. 

.VuTHri: L. Wati:i:'. 
l>v Jno. W. Piuc!:. 

lifs 

Jxo. W. Bmc::. 

I1i:nky (’. Lank. 

Afi(trueifs Jf/i' pUtfitt/jf. 

Iftsfri' f of ('nhnohUi, io mU : 

I. John W. Brick, on oath stati* that I have read tlie f(U*egoing 
hill of complaint, by me subscribetl. and know the contents ti-ereof. 
and that the matters and things therein set forth I v«-rily believe 
to b(‘ true. 

The foregoing bill of complaint having been subscribed, bv me 
on behalf of the jilaintitl' as his attorney, the plaintitf being absent 
from the District of Columbia—to wit. at Hampton Roads. \'irginia. 

Jxo. W. Brick. 

Sub.^crilnal and.sworn to before me this 20 ilav of Xovember. 1027. 

I 

[notarial skal,] Liixian Balks, 

, Xotarff PuhUc\ I>. C. 
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12 Plaintiff^s ExMhit No, 1 \ 

[Despatch] 

Na\*t Depart^Xent, 

Washington^ 11th Aug^t^ 192 

0211. Twenty-four ALNAV. The Secretary of the [Navy is of 
the opinion that the holding of the Supreme Court of !the United 
States is decisive that the salary of officers is not subject to offset 
because of claims of the Government. The Comptroll|er General 
holds the contrary view. In order that officers will not ibe deprived 
of sufficient funds to meet their current necessities, it; is hereby 
directed that no disbursing officer shall withhold more than twenty 
per cent of any officer’s current pay without his consent! because of 
alleged overpayments to him of commutation of quarteijs or rentaj 
and subsistence allowances on account of dependents; ahd further¬ 
more, it is directed that in all such cases disbursing officers pay 
eighty per cent of the pay hereafter accruing or which has been 
heretofore withheld unless the amount of the alleged total indebted¬ 
ness has heretofore been withheld. The Comptroller General agrees 
to allow credit to disbursing officers for payments above directed 
and further agrees that the acceptance by an officer for Uss than his 
monthly pay in such cases shall not be deemed in acquiescence on the 
part of such officer in the withholding or any of his pay. Inform 
all officers concerned that they may accept such payments under pro¬ 
test, and that the Comptroller General will reopen any case upon 
request of the officer concerned. Nothing contained herdin shall be 
construed to deny any officer the right to pursue! such legaj 

13 remedies as he may desire or as intending to hfford any 
officer an opportunity to secure in any way an unjust! advantage 

<'Ver the Government. i 

Plaintiff's Exhibit No. 2 

I 

iDc.'ipatch] i 


Navy Departmient, 
Washington, 9th Septemhfir, 1921^., 

0209. Twenty-seven ALXAV. The instructions to idisbursing 
officers embodied in ALXAV twenty-four quote that no |disbursiiig 
officer shall witldiold more than twenty per cent of any officer’s cur¬ 
rent pay witiiout his consent because of alleged overpayment to him 
<*r commutation of quarters or rental and subsistence allowances on 
account of dependents; and furthermore, it is directed that in all 
such cases disbursing officers pay eighty per cent of the; pay here¬ 
after acciiiing or which has been heretofore withheld lunless the 
amount of the alleged total indebtedness has heretofore been with- 
lield unquote shall be construed to cover in tiie cases r(l‘ferred to, 
when the total indebtedness has (not) been entirely wiihheld, all 
amounts heretofore withheld since tlie receipt of the first notice of 
suspension or disallowance from the Comptroller General, either 
directly or through other disbursing officers, and to direqt the pay¬ 
ment of all but twenty per cent of the pay so withheld. | 
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Plantiif's Exhibit No. 3 


[Despatch] 


Xavy Department. 
Wdshingfon. 23 September. I021f. 

Thirty ALXAV. ALXAV twentv-seven should read after 

ft % 

the word uiKiuote as follows colon shall be construed to cover in the 
cases referred to coinnia when the total indebtedness has not been 
entirely withheld comma etc. period the word not was omitted be¬ 
tween the words has and been in ALXAV twentv-seven 1000. 

ft 

Secretary of the Xavy. 

C’onfirmation copy. 

Department distribution (GO 54). 

Lists I to IX. inclusive. 


Plaintiff's Exhibit No. 4 


[ I>csivitchl 


Xavy Department, 

Wash inlyton. 2nd October. Iff24. 

40(fc!. Thirty-three ALXAV. The term quote current pay un¬ 
quote as u.'Jcd in ALXAV twenty-four means total compensation dash 
that is comma pay and allowances period 1045. 

Secretary of the Xavy'. 

Department distribution (GO 54). 

Confirmation copy. 

Li>i.' I lo IX. inclusive. 

15 Plaintiff's Exhibit No. 3 147-14-EDX 

181-5 

205-10 


Xavy Department, 

(Bureau of Supplies and Accounts). 
Wa.Mngton. D. C.. 20 September. 1024- 

To: Commanders in chief. 

Commandants of navy yards ami station.s. 

Commandin<r officers of vessels. 

Ail officers of the Supply Corps. 

Recruitiiiir officers. 

Subject: Accounting procedure under ALXAV 24. 

Refei*ence: 

(a) ALXAV 24 as modified by ALX'AVS 27 and 30 
1. Reference (a) provides, in part, that— 

•• It is herebv directed that no disbursinjr officer shall withhold 

» V.. 

more than twenty per cent of any officer's current pay without his 
con.'^ent becau>e of alleged overpayments to him of commutation of 
quartei*s or rental and subsistence allowances on account of de- 
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pendents, and, furthermore, it is directed that in all sucl^ cases dis¬ 
bursing officers pay ei"hty per cent of the pay hereafter accruing or 
which has been heretofore withheld, including all amounts hereto¬ 
fore withheld since receipt of the first notice of suspension or dis¬ 
allowance from the Comptroller General, either directly pr through 
other disbursing officers, unless the amount of the alleged total in¬ 
debtedness has lieretofore been withheld.*' I 

2. Requests received by officers of the Supply Corps fdr checkage 

of alleged overpayments of commutation of quarters or irental and 
subsistence allowances on account of dependents will be accomplished 
by placing thereon, in lieu of the customary certificate, an endorse¬ 
ment that pay of the officer concerned will be checked in accordance 
with ALXAV *24 of August 11, 1924, until the total amount involved 
has been checked. i 

3. Amounts to be checked under ALXAV 24 will be slu^wn on the 

pay roll, in such space as can conveniently be utilized, in I a notation 
showing, under the caption “ Dependent allowances,” the name of 
the officer requesting checkage. account or pay roll involved, quarter 
or period concerned, period of alleged overpayment, tofjal amount 
requested checked, amount checked to date of closing |iccount at 
end of quarter or for other cause, and balance remaining to be 
checked, in form as follows: ! 


16 Dependent allowance i 

B. A. Munsey | 

U. S. S. Polarus 

3 & 4/23 ! 

15 Feb.—30 June, 1923 | 

$800 

$210 

$590 I 

I 

4. Amounts checked during a quarter or other periocl under a 

request for checkage as described above will be shown on the pay 
roll as a total amount under each request for checkage, in the Sun¬ 
day checkage ” column of the pay roll, under an identifying notation 
similar, in part, to the notation on the pay roll and containing in 
addition, where necessary, the number of the statement of,difference 
whereon the sus})ension or disallowance appears, viz: I 

Dependent allowance i 

B. A. Munsev i 

U. S. S. Polarus i 

3 & 4/23 I 

S/D M-18()3-M I 

$210 I 

5. Where more than one request for checkage is receivejd against 
the accounts of an officer, the notations ]:)rescribed for paragraph 
three will be made on the pay roll for each request for icheckage. 
However, pay will be checked under these requests in th^ order of 
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receipt, and in no case will pay be checked under a second request 
until the entire amount necessary to meet a prior checkage has been 
withheld and shown on the pav roll as described above. 

6. In case of transfer prior to completion of all outstanding check- 
ages, the transfer pay account will contain a notation of each 
checkage outstanding conforming to specimen shown in paragraph 
three, and giving the total amount to be checked, amount checked 
to date, and balance to be checked, viz: 

Dej)en(lent allowance 

B. A. Munsey 
I'. S. S. Polarus 
3 4, 23 

15 Feb.—30 June. 1923 
Total checkage $800 
Checked to date $210 
Balance to be checked $590 

7. The provisions of ALXAV 24 regarding per centum checkage 
do not affect amounts checked in full j)rior to receipt thereof, and 
such alleged checkages will not be refunded. 

8. Where specific amounts have been cliecked monthly upon the 
request of an officer and by the approval of the Secretary of the 

Xavy prior to the receipt of ALXAV 24, the agreed rate 
17 should be continued. 

Da\td Potter. 

Approved 2nd October, 1924. 

Curtis D. Wilbur, 

Secretwi'y of the Navy. 

Plahitifs HxJuhif No. 0 


XOVEMBER 11. 19*25. 

Honorable Curtis I). Wilbur, 

Secretary of the Nary. 

Dear Mr. Secretary : There has now been rendered a decision by 
the Court of Appeals of the District of Columbia in the })roceedings 
bv the extraordinarv remedv of the writ of injunction brouirht bv 
Lieut. C\)nidr. Jolin Cox, V. S. Xavy. the facts of which case 
involved debiting twenty per cent of his pay and allowances for 
ap])lication to an indebtedness to tlie United States as ascertained 
and certified by this office pursuant to section *230. Revised Statutes, 
as amended, and related laws, for allowances aggregating $1,754.85 

wron/fullv obtained bv him from the United States because of a 

• • 

claimed dependent mother, the fad of the dependency of the mother 
not being established !)y him nor otherwise ai)pearing. The matter 
rnd amount of the indebtedness so ascertained and certified not being 
in controversy before the Court of A})peals. the decision of the court 
is ap})arently to the effect that there may not be a withholding of the 
pay of a naval officer for application to or in liquidation of an 
indebtedness to the United States. In other words, that the funds 
appropriated for payment of the pay of naval officers are exempt 
to them—even as against indebtedness due to the United States. 
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Because of the far-reaching: and serious effect of the decision on 
the disbursing system of the United States that has now i been long 
in vogue, and the grave responsibilities that disbursing officers must 
necessarily bear in matters of payments from funds eni:rusted to 
them on their bonded responsibility, if the decision should remain 
unchanged, I am submitting to the Attorney General of the United 
States the question of petitioning for a certiorari to ha\|e the Su¬ 
preme Court of the United States consider the matter. In |the mean¬ 
time, however, in view of the high authority from which the decision 
emanates, the large number of naval officers involved, th0 pending 
suits, appeals to the appellate courts, etc., I believe there rhay prop¬ 
erly be adopted a tentative procedure in like cases to the effect that 
in all cases in which action has heretofore been brought in the 
18 Supreme Court of the District of Columbia in which a decree 
has been or would be entered similar to that entereji by such 
court in the Cox case, this office will make no objection to payment 
of the pay of such officers without checkage on account of allow¬ 
ances wrongfully obtained, as stated, including refund of such 
checkages as have been made on that account and as requited by the 
decree of the court entered in the Cox case—and that th^re be no 
checkage of pay accruing on and after November 1,1925, evtn though 
proceedings may not have been instituted by the officers in the 
Supreme Court of the District of Columbia. | 

I do not have in mind in this connection cases of payments made 
by disbursing officers since decisions of this office requiring a show¬ 
ing of facts of alleged dependency as a basis of ])aymeni therefor 
and where such })ayments have been questioned or disallowed by this 
office in connection witli the audit and settlement of the ac|counts of 
such disbursing officers. i 

The pending suits show that a small percentage of nav^l officers 
has resorted to judicial proceedings in the matter, and I hiive given 
consideration in the tentative procedure set forth above that those 
who have not institut'd such judicial proceedings but ha\je cooper¬ 
ated both with you and this office shall not be on a different pay 
basis, so far as properly may be, because of not instituting such 
judicial proceedings. | 

The tentative procedure I am stating above is with respect to a 
consideration and determination of the issues involved by the Su¬ 
preme Court of the United States, and it is to be understood that 
should such determination by that court be for the Unittjd States, 
then the collection of the indebtedness to the United States will be 
enforced accordingh’. ! 

Respectfully, ! 

(Signed) J. R. McCarl, 
Comptroller^ General of the United \Siate8, 

Plaintiff ExJubit No. 7 \ 

14 XoVEMBE^, 1925. 

From: Secretarv of the Xavv. | 

ALXAV 21. ^ I 

ALXAV twenty-four and Bureau of Supplies and Accounts cir¬ 
cular letter dated September twenty-nine, nineteen twehty-four, 
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are cancelled as of thirty-one October, nineteen twenty-five stop 

19 The Comptroller General has agreed that in all cases in 
which action has been brought in the Supreme Court of the 

District of Columbia prior to eleven November, nineteen twenty- 
five, in connection with withholding of pay because of indebtedness 
to the United States as certified by the General Accounting Office be¬ 
cause of alleged overpayment of commutation of quarters or rental 
and subsistence allowance on account of dependents comma in which 
a decree has been or would be entered similar to that entered bv such 
court in the Cox case comma payment will be authorized of the pay 
of such officers without checkage on account of allowances held to 
have been wrongfully obtained including refund of such checkages 
as have been made on that account and as required by the decree of 
the court entered in the Cox case stop He further agrees that there 
be no checkage of pay accruing on and after 1 November, nineteen 
twenty-five, even though proceedings may not liave been instituted 
by the officers in the Supreme Court of District of Columbia stop 
In cases of disputed checkage where action has not been brought in 
the Suj)reme Court District of Columbia prior to 11 November 
claims for refund if forwarded to the department accompanied by 
complete and satisfactory proof of dependency be considered and 
forwarded to the Comptroller General for reconsideration with 
de})artmental approval if found justified. 

20 I Rule for i 7i ju // ction //<*// fl en te 11 te 

Filed February 15. 19*28 

:(c :|c 3ic :1c 9ic 3ic 

Upon consideration of the bill of complaint filed in the above- 
entitled cause, it is this 15th dav of February. 1928, 

V V ' 

Ordered that the defendants. J. Raymond McCarl. Comptroller 

General of the United States, and Curtis D. Wilbur, Secretary of 

1 » 

the Navy, appear, in this court on the *24th day of February, 1928, 
at 10 o'clock a. m., and show cause, if any they have, why they 
should not be enjoined and restrained as prayed in said bill, pending 
the final determination of this cause, provided a copy of this order 
be served upon each of the defendants two days before the return 
day fixed herein. 

By the Court: 

W. Hitz, j iLstice, 

MoprshaVs return 

Served a copy of the within rule on J. Raymond McCarl by D. L. 
Yates, special atty. comp., personally, Feby. 15, 1928. Curtis D. 
Wilbur, Sectij., personally, Feby. 17. i928. 

Edgar C. Snyder, 

U. S. May'shal in and for the Dist. of Colunibia. 

BvW. J. Kirkland, 

v 7 

Deputij U, S. Marshal. 
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21 Separate aneicer of J. Raymond McCarl to rule and [bill 

Filed March 5, 1928 i 


la 


Comes now the defendant, J. Raymond McCarl, Comptroller 
General of the United States, and with all due respect to ithe court, 
objects to its jurisdiction in the instant matter and without submit¬ 
ting himself thereto, but appearing s])ecially herein, says, iin answer 
to the rule to show cause why he should not be enjoined and re¬ 
strained as prayed in the bill of complaint and in answer to the said 
bill, as follows: j 

1-2. He admits the averments of paragraphs 1 and 12 of the 
plaintiff’s bill of complaint, that he is a citizen of the United States, 
is Comptroller General of the United States, and resides it the Dis¬ 
trict of Columbia for the j)urpose of performing his official duties 
as Comptroller General of the United States, and further knswering 
the said paragraphs 1 and 2 he denies personal knowledg<^ concern¬ 
ing the averments therein referring directly to the plaintiff and to the 
defendant, Curtis I). Wilbur, Secretary of the Navy, biit says in 
answer thereto that the several grades and ranks held by the plaintiff 
since he has been an officer in the Supply Corps of the iNavy are 
matters of official record in the Navy Department and ai[e not for 
answer by this defendant except as hereinafter shall be | set forth 
concerning the manner in which the plaintiff has dischjirged his 
duties as a public disbursing officer. 1 

3. He admits the averments of fact in paragraph 3 of the bill of 
complaint that plaintiff' has been and is entitled by law to be paid 

and to receive certain compensation provided by actk of Con- 
22 gress of the United States, and that the Congress has appro¬ 
priated funds for payment of pay and allowances of |the Navy 
and that the money for the payment thereof has been actually avail¬ 
able. But he denies that during the entire period of plaintiff’s 
service as a Navy officer, in the Supply Corps, the payments to him 
have been in accordance with law, averring, on the coi^trary, as 
hereinafter more fully shall be set out, that the plaintiff' for certain 
periods was paid, or paid to himself in his capacity as a phblic dis¬ 
bursing officer, in excess of the total pay and allowances authorized 
for him by existing laws; he further denies that there is nojsv or that 
there has been any money in the possession of the plaintiff Or of any 
Navy disbursing officer to pay to the plaintiff in excess of Iwhat has 
been paid to him for his pay and allowances. | 

4. He admits averments of fact in 2 :)aragraph 4 of the bil^ of com¬ 
plaint. 

5-12. He admits the promulgation of the orders and communica¬ 
tions filed as exhibits with the plaintiff’s bill of complaint^ but this 
defendant denies that such orders and exhibits brought about or 
induced the adjustments alleged in the plaintiff’s account or that 
they have in any way caused the plaintiff to receive le.ss t<^tal com¬ 
pensation than has been authorized for him by existing laws; this 
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defendant further denied each and everj’ other averment of fact 
and every conclusion of law set out in para<rruphs 5 to 12. inclusive, 
of the ])laintitf*S!bill of complaint and avers the facts to be as here¬ 
inafter set forth and not otherwise, to wit: 

Section 23C of the United States Revised Statutes as amended by 
section 305 of the act of June 10, 1921, 42 Stat. 24. provides: 

‘•All claims and demands whatever bv the Government of 
23 the United States or apiinst it, and all accounts whatever in 
whicii the (xovernment of the United States is concerned, either 
as debtor or creditor, siiall be settled and adjusted in the General 
Accounting Otfice.'’ 

Section 7 of the act of July 31. 1S94. 28 Stat. 20G. as amended bv 
section 304 of the Uudiret and Accountinir Act of June 10, 1921, 42 
Stat. 24, provides: 

“Accounts shall be e.xamined by the General Accountinir Ofrice 
as follows: 








“ Fourth. Said; office shall ivceive and examine all accounts of 
.'Salaries and incidental expenses of the office of the Secretary of the 
Xavv. and of all bureaus and offices under liis direction, all accounts 
relating to the Xaval P2stablishment. Marine Corps. Xaval Academy, 
and to all other business within the jurisdiction of the Department 
of the Xav\’, cert/ffi the hafduces (inshifj thereon to the Diri.sion 
of Jiookkeep'nof and Worra/ds^ and send forthwith a copy of each 
certiheate to the Secretary of the Xavy.“ (Underlinin<r supplied.) 

Section 304 of the act of June 10. 192*1. 42 Stat. 24. p.rovid.es: 

“All })owers and duties now conferred or imposed by law upon 
the Com})tro!ier ()f the Treasury or the six auditors of the Treasury 
De})artment. and the duties of the Division of Bookkeepinir and 
Warrants of the office of the Secretary of the Treasury reir.iinir to 
keepinir the personal ledirer accounts of disbursinir and collectlnir 
offi-'ers. shall, so far as not inc(?nsistent wiili tiiis act. be vesiedi in 
and imposed upon the General Accountinir Oiiice r'n/l be e.r-'^.i-Ued 
^rifhont dir*o-tion from (tinj other officer. The hrJonces certified by 
the ComptroUer (iener'd rhall be find! dud cOid Ju-Tire upon the eu'ccu- 
tice brunch of the (iocernmeid. The revision bv the Comntroller 
General of settlements made by the six auditors shall l)e discon¬ 
tinued. except as to settlements made before July 1. 1921.** (Under- 
iininir supplied.) 

Tiie provision of this section last quoted concerninjr the conclusive- 
ness of balances certified sinperseded a lU’ovision as to llie conclusivo- 
iiess of balances certified by auditors contained in .section 8 of tlie act 
of July 31. 1894, 28 Stat. 207. and the said .section 8 rejiealed an 
earlier })rovision on the subject in section 191 of ilie United States 
Revised Statutes. 

24 Section 1 of the act of Auirusl 8. 1888. 25 Stat. 387. provides: 

“ That hereafter, whenever any deficiency shall be discov¬ 
ered in the accounts of official of * the United States, or of 
any officer disbursing or charjreable with public money, it .shall 
be the dutv of the accountinir officer makinir such discovery to 
at once notify the head of the department havinir control over the 
affairs of said officer of the nature and amount of said deficiency, 
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and it shall be the immediate duty of said head of department to at 
once notify all obligors upon the bond or bonds of sucH official of 
the nature of such deficiency and the amount thereof. Said notifi¬ 
cation shall be deemed sufficient if mailed at the post opce in the 
city of Washington. District of Columbia, addressed toi said sure¬ 
ties, respectively, and directed to the respective post offices where 
said obligors may reside, if known; but a failure to giye or mail 
such notice shall not discharge the surety or sureties iupon such 
bond.'' j 

Section 1766 of the United States Revised Statutes provides: 

** Xo money shall be paid to any person for his compenisation who- 
is in arrears to the United States, until he has accounted for and 
])aid into the Treasury all sums for which he may be liable. In all 
cases where the pay or salary of any person is withheld ini pursuance 
of this section, the accounting officers of the Treasui*y, if required 
to do so by the partv, his agent or attorney, shall report! forthwith 
to the Solicitor of tlie Treasurv the balance due; and tlie solicitor 
shall, within sixty days thereafter, order suit to be (iommenced 
against such delinquent and his sureties.'’ 

Sections 89, 90. 91, and 93 of the Criminal Code, actj March 4, 
1909. 35 Stat. 1105 (formerly sections 5490, 5491, 5492, land 5494, 
respectively, of the United States Revised Statutes) })rovi|le: 

Sec. 89. Every officer or other i)erson charged by i^ny act of 
Congress with the safe-keeping of the public moneys, who fhall loan^ 
uxe. or concert to hU own ww. or shall deposit in any bqnk or ex¬ 
change for other funds, ewcept a.s apecialJy nUon'cd hy ht‘iC\^ any por¬ 
tion of the public moneys intrusted to him for safe-kee||ing, shall 
be guiltv of embezzlement of the monev so loaned, used, converted, 
deposited, or exchanged, and shall be fined in a sum equal to the 
amount of money so embezzled and imprisoned not morcj than ten 
years. ! 

** Sec. 90. Eivery officer or agent of the United States, who, having 
received public money ichk-h he w not authorized to retain'as mlary^ 
pay, or emolument, fails to render his accounts for the same as 
25 provided bv law shall be deemed iriiiltv of embezzlement, and 
shall be fined in a sum equal to the amount of the money 
embezzled and imj^risoned not more than ten years. ! 

** Sec. 91. Whoever having money of tlie United States ih his pos¬ 
session or under his control, shall fail to deposit it with the Treas¬ 
urer. or some assistant tivasurer, or some public depositary of the 
United States, wlien required so to do by the Secretary of tihe Treas¬ 
ury, or the head of any other proper department, or by the) account¬ 
ing officers of the Treasury (Ueneral Accounting Office); shall be 
deemed iruiltv of embezzlement thereof, and shall be fined!in a sum 
equal to the amount of money embezzled and imprisoned jnot more 
than ten vears. i 

Se(\ 93. Upon the tidal of any indictment against any person for 
embezzling public money under any jirovision of the * * pre- 

(‘eding sections, it shall be sufficient evidence, prima facitj, for the 
purpose of showing a balance against such person, to produce a 
Transcript from the books and proceedings of the Treasury | (General 
Accounting Office) as re(pured in civil cases, under the provisions for 
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the settlement of accounts between the United States and receivers 
of public money.” (Underlining supplied.) 

The act of April IG, 1918. 40 Stat. 5:10. and the superseding act 
of June 10. 1922. 42 Stat. G25. which became effective July 1, 1922, 
])rescribed the degree and character of dej)en(lency required to be 
established by an officer claiming dependency allowances before any 
payment thereof to him by a disbursing officer would be authorized. 
The plaintiff, however, as appears from the records, by reason of his 
being a junior in the disbursing office of Xavy Paymaster S. B. Deal, 
procured or paid to himself in the name of tliat disbursing officer 
882.75 as dependency allowances for the period September 7, 1921, 
to Xovember 14. 1921. which he was not entitled under the law to 
receive, and. thereafter. uj)on taking ui) his own account in his 
capacity as a public disbursing olHcer. he further })aid to himself for 
the }K‘riod Xovember 15. 1921. to June :10. 192:1. dependency allow- 
.ances which he was not entithal to receive under the law in the sum 
of 8:141.99. and for the j^eriod June 4. 192:1. to December :11. 
2G 192:1, he ])aid to him>elf after June :10. 192:1. similar allow¬ 
ances which he was not entitled to receive under the law in 
the sum of 8*2G4.GO. The plaintiff thus was able to procure (lovern- 
meiit funds andiluive these impro})er payments, aggregating 8089.:14, 
to himself solely by reason of his fiduciary relationship to the United 
States aiul in so doing he clearly violated the well-established rule 
which forbi<ls an agent or trustee to place himself in such an atti¬ 
tude toward his j)rincipal or cestui (jue trust as to have his interest 
conflict with his dutv. 

In the performance of the duties and in the exercise of the dis¬ 
cretion imposed on him by law. therefore, this defendant. Comp¬ 
troller (ieiieral of the I'nited States, in the settlement and adjust¬ 
ment of the i^laintiff's account, as a disbursing officer in tlie Supj)ly 
(\)rps of the U. S. Xavv, found, by settlement Xo. US-107-X, dated 
February 11. 1924. a deficiency of 8:170.07 representinir impro})er 
dependency j)ayments to plaintiff' for the period September 7. 1921. 
to June :5(), 1922: and in other settlements of t!ie plaintiff's <lisburs- 
ing account this defendant found further deficien<*ies of 854.07 and 
•82G4.G() for similar improper payments the plaintiff' made to him¬ 
self for periods'July 1. 1922. to August 11. 1922. and June 4. 192:1. 
to December :>1. 192:C res])ectively. which deficiencies were reported 
in accordance with law and were for immediate stoppa<re against 
the compensation of the plaintiff pursuant to tlie mandate of the 
cited section 17GG of the I nitetl States Rev'i.sed Statues or were for 
deposit by him on demand of this defendant under the cited .sections 
of the penal code. 

This defendant made demands upon the plaintiff' for .settlement 
and. re.specting the deficiency aforesaid of 8:^70.07. addre.ssed a 
27 letter to the plaintiff on April 5. 1924. of which the concluding 
paragraph follows: 

**It will be nece.ssarv for you to make refundment of the amount 
of 8:^70.07 due the United State.s. and this office .should Ik* advised on 
•or before Aprili2S. 1924. of definite steps taken bv vou to complv 
with this request.” 
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The plaintiff thereupon addressed this defendant, Aprjil 11, 1924, 
from Port an Prince, Republic of Haiti, as follows: | 

Receipt is acknowledged of your letter dated April oih, 1924, in 
which I am advised that it will be necessary for me to m^ke refund¬ 
ment of the amount of $^370.07 due the United States and! your office 
should be advised on or before April 28th, 1924, of definite steps 
taken by me to comply with this request. I 

“ In compliance therewith and in order to entirely cUar my ac¬ 
count with the Imited States Government there is enclosed herewith 
a checkaffe against mv account in the sum of $870.07, which is sub- 
mitted under protest.’* 

On April 10, 1924, the claimant addressed this office respecting 
other deficiencies in his account, asked review of the action taken, 
and concluded as follows: j 

“In the event that settlement charging me with the totjal of such 
payments on review is sustained, it is requested that aujthority be 
granted to have my account checked in the sum of approxitnately $50 
a month until the total amount is liquidated.” ! 

There then was review by this defendant of his prior itction, and 
in a decision of August 5, 1924. the action was found correct and 
adhered to. and plaintiff's request to refund at $50 per Imonth by 
withholding that amount from his com])ensation was authorized in 
the last paragraph of .said decision as follows: | 

“ In accordance with your recpiest you may refund the ^mount so 
overpaid by checking against your account $50 per month until the 
total amount of the overi)ayment is liquidated.” | 

It was pursuant to these agreements made for thji conveni- 
28 ence and at the retpiest of the plaintiff and not in the manner 
and form alleged in his bill of complaint that debits were 
made in the plaintiff's account of $424.74 to .satisfy defiqiencies in 
])laintiff“s disbursing account for improper payments hej procured 
(*r made to him.self prior to July 1, 1928. and $204.60 b) satisfy 
ileficiencies in his disbursing account for improper payments he made 
to him.self between Julv 1. 1928. and December 81, 1928. such debits 

« I 

being made and entirely li(juidated between January 1, J.924, and 
<^)ctober 81. 1924. that is. more than three years previous tojthe filing 
of a plaintiff's bill of com})laint. the.^e debits constituting the alleged 
wrongful withholding of pay and allowances set out in the jplaintiff’s 
bill of complaint. [ 

The bill of complaint, therefore, amounts to nothing inore nor 
le.ss than a claim for a money judgment against the United States 
for compensation alleged to have been due. but not in f^ct or in 
law due the })laintiff'. for more than three years: that i8, for the 
period January 1. 1924. to October 81. 1924. and is one which this 
court of equity may not entertain. Case r. Terrell. 11 ^yall. 199, 
20 L. Ed. 184: Varker.-^burg c. Brown. 100 U. S. 487, 500; section 1265, 
Code of Law for the District of Columbia. j 

The issuance of a decree as prayed, moreover, would be ifolloy in 
that it would require payment on behalf of the United Stktes of a 
sum which it must eventually recover in another proceeding and 
would necessitate the reopening of the plaintiff’s disbursing account 
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by this defendant and proceedings against the plaintiff pursuant to 
the statutory requirements hereinbefore set out. 

The facts in the case, as established on these pleadings, also pre¬ 
clude the granting of the relief prayed on the grounds stated by the 
court in its memorandum opinion of November 22. 1927. dismissing 
the bill of complaint in the case of Harant l\ McCarl, etc.. Equity 
No. 47038. 

13-15. The act of May 26, 1926. 44 Stat. 654, provides: 

‘•That the Comptroller (ieneral of the United States is hereby 
authorized and directed to allow credit in the accounts of disbursing 
officers for payments of commutation of quarters, heat, and light 
under the act aj)proveil April 16. 1918 (Fortieth Statutes, page 530), 
because of a dependent parent, and as rental and subsistence allow¬ 
ance under the act of June 10, 1922 (Forty-second Statutes, page 
625), because of a dependent mother, made in good faith by disbursing 
officers prior to July 1. 1923: Provided. That where the payee 
responded to a needy family condition in an amount at least equal to 
the allowances obtained by him no collection shall be made on 
account of payment of the allowances to him prior to July 1, 1923; 
and amounts heretofore collected as refund of the allowances ob¬ 


tained in such cases prior to July 1. 1923, notwithstanding the protest 
of the payee, either by stoppage of pay. payment in cash, allotment 
of pay. or offset, shall be refunded: but this proviso shall not be 
applicable where the payee has admitted there was no dependency on 
him, or where he has refused to furnish evidence of the dependency, 
or where the pavee has voluntarily refunded the payments in whole 
or in part, or has submitted no claim for the allowances in the nature 
of a protest against offset of his pay as refund of the payments.'' 

Any claim the plaintiff may have for the ^424.74 he debited in his 
own account to satisfy overpayments therein which he had procured 
or made to himself prior to July 1, 1923, for the purpose of adjusting 
the debit and credit items in his open account and showing a correct 
balance therein in accordance with law (Major Smith's case, 14 Ct. 
Cls. 114) was and is a matter exclusively for the consideration and 
exercise of discretion by this defendant. Comptroller General of the 
United States, in the manner and subject to the conditions prescribed 
by the cited act of May 26. 1926. and the hereinbefore (juoted general 
provisions of section 236 of the Revised Statutes, and this 
30 defendant denies the averments of fact in plaintiff's paragraphs 
13, 14, and 15 of his bill of com})laint to the effect that plaintiff* 
has com]jlied with the provisions thereof and is entitled to refund 
and further denies that there has been any unlawful withholding of 
plaintiff's compensation or tiiat the plaintiff has not been ])aid in 
full his pay and allowances as provided by law: this defendant, on 
the contrary, declares the facts to be that plaintiff has been paid in 
full the ])av and allowances authorized for him bv existimr laws, and 
further tleclares tluit on June 11. 1926. the plaintiff presented to this 
defendant a claim for refund under the cited act of May 26, 1926. 
and in the settlement of the said claim. No. 056418. dated February 
15, 1917. this defendant in the exercise of his lawful discretion found 


there was nothing due to the claimant as upon the facts in the case 
the law required this defendant to do. and this court of equity may 
not review this settlement in a proceeding of this character for man- 
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datory injunction; neither is there any matter presented iri the bill of 
complaint appropriate for the consideration of a court of equity nor 
are there alleged in the bill of complaint or shown to thi^ court any 
facts which would permit of a determination of the plaintjiff's rights 
under the aforesaid act of Mav 26, 1926; wherefore, there] is invoked 
the proviso of the act, requiring the showing of a needy family con¬ 
dition as an indispensable condition precedent to an enjoyment of 
benefits thereunder by a payee of public money. 

The plaintiff having obtained public money, to which he was not 
entitled, and for which he has never manifested and does not now 
manifest in his bill of complaint, any inclination to make i*estitution, 
other than as has been done, tlirough the adjustment of debit 

31 and credit items in his open account prior to X(^vember 1, 
1924, an adjustment which the Congress has recognized and 

validated, within limitations in the act of May 26. 1926, hereinbefore 
cited, is not entitled to the aid of a court of equity in obtaining a 
substantialh- equivalent sum from the United States Treasury, as¬ 
serted to be due him as compensation during a period several years 
back, there being for consideration the plaintiff's entii’|e account, 
both debits and credits, to determine what he is entitled ibv law to 

i ^ 

be paid at any particular time. | 

It is further a.'^serted that this court is without jurisdiction in 
the instant mattei* to issue the extraordinary writ of |injunction 
against the said defendant, it not appearing to be in ajid of any 
original jurisdiction of this court in the said matter, noir may in¬ 
junction be made to serve the function of a writ of errori to review 
the action of the defendant, and further defendant saith not. Sec¬ 
tion 61 of the ('ode of Law for the District of Columbia, 31 Stat. 
1199; section 262 of the Judicial Code of 1911, 36 Stat. 11162: the 
Shade Shoj) case, decided by the Supreme Court of the United 
States April 18. 1927. 274 U. S. 145, 47 S. Ct. Rep. ooIT : United 
States V. Lynch. 137 U. S. 280-6: Barber v. Hetfield. 4 Fed. (2d) 
245: Carroll Electric Company v. McCarl, 8 Fed. (2d) 910l; Howden 
V. Shipbuilding Corp.. 17 Fed. (2d) 530, last par., p. 532!; Work v. 
Rives. 267 U. S. 175 (1925); Louisiana v. McAdoo, 234 itJ. S. 627 
(1914). McAllister v. United States, 141 U. S. 18*3-184, P35 L. Ed. 
693. 696. ' I 

This defendant, therefore, having fullv answered thv rule to 
show cause and the bill of complaint prays this honorable court to 
discharge the rule and to dismiss the bill of complaint filed 

32 herein, so far as the same is directed against him, arid that he 

may have his costs of the i)laintiff. i 

J. Raymond McCaki., 

('am pi roller General of the United States^ Defendant, 

R. L. (lOLzk. Solicitor. \ 

H. O. Ho.\olani), Attorney. 1 

Attorneys for ('omptroUer General of the United Staffs. 

Def^mdant. 

District of Coi.umbia, ss: \ 

I, J. Raymond McCarl. on oath state that I have read | the fore¬ 
going answer bv me subscribed, and know the contents thereof. 
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and that the matters and things tlierein set forth I verilv believe to 
be true. 

J. Raymond McCarl. 

Subscribed and sworn before me this oth dav of March, 1928. 
[notarial seal.] a. R. Gard, Natari/ Puhlic, 

An^^trer of Curtis I). Witbur to hill aufi i-^de 

Filed March S. 1028 

******* 


The defendant., Curtis D. Wilbur, for answer to the bill of com¬ 
plaint and the rule to show cause herein, says: 

l-v8. He admits the averments of fact in parairraphs 1 to 8. 
88 inclusive, of the bill of com])Iaint. except that he has no infor¬ 
mation as to whether or not accounts of disbui-simr officers 
showing pa\'nients made to the plaintiff were ever passed and cer¬ 
tified by the accounting officers of tlie (Tovernment. 

0. Answerinir the first sentence of para<rraph 9. he states that he 
has no knowledire of what amount has been withheld from plain¬ 
tiff's pay and allowances, nor is this information contained in the 

files and records of the Xavv Denartment. Answerinir the second 

• » 

sentence of said ])arairraph. he states that on November 14. 192.’). 
folIowin«r the <lecision of the C'ourt of Appeals of the Distinct of 
Columbia in the case of McC'arl v. Cox. decided November 2. 192.*). 
he issued a dispatch to the naval service known as **ALNAV 21 ’’ 
(plaintiff^ Plxhibit zzT) in which he cancelled as of 81 October. 
1925. his previous dispatch known as “ALNAV 24 •• (plaintiff's 
Exhibit := 1): by the la.<t sentence of the said “ALNAV 21 '' a pro¬ 
cedure was I'stablished whereby officers whose pay had theretofore 
been withheld and who had not brouirht action in this court prior 
to November 11. 1925. were authorized to submit claims for refund 
to the Navy Department for consideration and transmission to the 
Comptroller General; tlie records of the Navy Department, however, 
disclose that no such claim was ever submitted by plaintiff' for refund 
of amounts which, had been withheld from his oav because of his 
alleirod indebtedness to the Ignited States for allowances paid him 
on account of de])endent mother. 

10. He has no knowledire as to the averments of fact in para- 
^ra])h 10 of the bill of com])laint. 

11. He admits the averments of fact in parap’a])h 11 of the bill 
of complaint, except as to the amount alle.ired to have been with¬ 
held from plaintiff's pay. as to which this defendant has no 

knowiedp\ 

84 12. He states that under an act of Con<rress approved May 

20. 1920 (44 S:at. 054, chap. 897), it is the duty of the 
Comptroller (leneral to make refund in proper cases of amounts 
theretofore withheld from the pay of officers of the Navy on account 
of payments made to them prior to July 1, 1928. of allowances for 
dependent parents: that the Comptroller General has exclusive juris¬ 
diction under that act to determine whether the facts entitle an 
officer to refund in anv such case: and that this defendant has no 



21 


J. RAYMOND McCARL VS. ARTHUR L. WALTERS 


knowledge as to what action the Comptroller General may decide to 
take in the matter of the plaintiff's alleged right to Irefund of 
amounts heretofore withheld from his pay. He further jstates that 
he has no intention of revoking ‘'ALNAV 21 '■ (plaintiff's Exhibit. 
:^7) or of authorizing or permitting the withholding of any future 
pay or allowances of the plaintiff to cover the claim set I up by the 
defendant. J. Raymond McCarl. | 

13. He has no knowledge as to whether or not the plaintiff has 

complied with the provisions of the act of Congress app^’oved May 
26, 192G, and has no knowledge Jis to wliat amount, if any, the plain¬ 
tiff is entitled to have refunded under that act and fn* further 
answer refers to paragraph 12. i 

14. He admits that prior to the decision of the Court of Appeals 
of the District of Columbia in the case of McCarl v. Cox. decided 
November 2, 1920 , the })ay and allowances of the plaintiff >vere with¬ 
held because of demands of the defendant J. Raymond >|cCarl and 
"ALXAV 24 " is.sued by the Secretary of the Navy purs^iant to an 
agreement with the said defendant McCarl; but he avers that said 
“ALXAV 24 " was cancelled by “ALNAV 21of November 14,1925 

(plaintiff's Exhibit rr7) and that no part of plaintifll's pay and 

35 allowances wliicli accrued after October 31, 1925, |was with¬ 
held because of tlie said “ALNAV 24.'' He further states that 

under an act of Congress approved May 2(), 192(> (44 Stat.|G54, chap. 
397), it is within the e.xclusive jiiri.<diction of the Comptrbllcr Gen¬ 
eral to determine whether or not there should be refunded to the 
plaintiff any sum which may theretofore have been withheld from 
his pay and allowances because of payments made to hipi prior to 
July 1. 1923, on account of dependent mother and that it jis not the 
duty of any disbursing officer of the Navy to pay to the phkintiff any 
sum so withheld. j 

15. He states that the pay and allowances accruing since October 

31, 1925, have been paid to the plaintiff in the usual andi ordinary 
manner in which officers of tlie Navy are paid, and that |:he plain¬ 
tiff has an adequate and complete remedy at law for the recovery of 
any sum due him which was withheld from his pay and sillowances 
prior to October 31, 1925, and which has not been or sh{|ill not be 
refunded bv the Comptroller General under the act approved May 
26, 1926 (44 Stat. 654, chap. 397). i 

Further answering the bill of complaint he says that helis merely 
a formal party to this litigation and has no direct interest therein; 
that since the decision of the Court of Appeals of the District of 
Columbia in the case of McCarl v. Cox, decided November 2, 1925, 
he has not withheld or caused to be withheld or threatened to with¬ 
hold or to cause to be witliheld any pay or allowances thereafter 
accruing to the plaintiff; that the Comptroller General has|exclusive 
jurisdiction under the act approved May 26, 1926 (44 Stat. ^54, chap. 
397), to refund to the plaintiff any sum which may theretofore have 
been withheld from the plaintiff's pay and allowances because of 
alleged indebtedness to the United States on account of ajilowances 
for dependent mother obtained by the plaintiff priof- to July 

36 1, 1923; that this defendant is without jurisdiction to refund 

or cause to be refunded any sum so withheld from the plain¬ 
tiff's pay and allowances. | 


i 
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Wherefore, having fully answered said bill of complaint and rule 
to show cause, this defendant prays that said rule be discharged 
and said bill be dismissed with costs. 

Curtis D. Wilbur. 

Peyton Gordon, 

rurfed Aftomen^ 

Leo a. Rover. 

A}<sUfant I'ntfed States Attonu'H. 

AttonieyH for Defendant. 

District of Columbia. a.s-.- 

I. Leo a. Rover, Assistant rnited Slate's Attorney, attorney for 
defendant. Curtis 1). Wilbur, depose and say that I have read the 
forc'going answcu* to the bill of complaint and rule to show cause 
.subscribed to by Curtis I). Wilbur, know the contents thereof, and 
that the matters and things therein stated I verily believe to be true. 

Leo a. Ixo\t.r. 

Subscribed and sworn to before me this Sth day of March. 10*28. 
I notarial seal. 1 Carlton G. Sctienken. 

37 Fhail decree far inJanction 

Filed June 20. 102S 


This caus(‘ came on for final hearing at this term upon the bill 
and answ(‘rs thereto and wa> argued by counsel, and theri'Upon it is 
by the court this :^0 day of ,June. 1028. adjudged, ordered, and 
decreed as follows, viz: Tlie dehuulant. J. Raymond McCai‘1. Comp¬ 
troller G(‘neral of the Unit(‘d States, and his subordinates in the 
Gcmeral Accounting Oflice ar(‘ hereby (Uijoined and resti'ained from 
any and all interference witli tiie disbni’sing officer now in charge of 
the plaiutill'V account, or any disliursing oi’icer who may ]iei<‘after 
be in charge of thei])laintifi”s account, to j)i-event the payment to the 
plaintiff of the sum $424.74 wrongfully withheld from tlie plaintiff’s 
pay and allowances from Septc'inber 7, 1921. to August 11. 1922. and 
from causing the withholding of any part of tlie plaintiff's pay and 
allowances for the ])urpose of liijuidating the disputed claims set up 
against the j)iaintiff by the defendant. J. Raymond McCarl. as aris¬ 
ing on account of payments to the }:)Iaintilf for commutation of 
quarters, heat, and light for dependents, as mentioned in said bill of 
complaint: and the said (hd’endant and his subordinates in the 
General Accounting Oflice are also enjoiiu'd and restrained from 
withholding or causing to be withheld from the plaintiff his j)ay and 
allowances as an officer of the United States Navy, or any part 
thereof, or from interfering in any manner with the payment to the 
plaintiff of his })ayiand allowances, or any part thereof, by rea.son of 
said disputed claims .set up by the said defendant McCarl: and the 
defendant. Curtis 1). Wilbur, and his subordinates in the 
38 United States naval .service are enjoined and commanded to 
cause to be paid and to pay to the plaintiff the sum of $4*24.74 
heretofore withheld from the plaintiff's pay and allowances because 
or by reason of Siiid disputed claims and to continue to pay to the 
plaintiff his regular pay and allowances in the usual and customary 
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manner in which officers of the Navy are paid, notwithstanding any 
disputed claim or any demand of the defendant, J. Raymc^d McCarl, 
set up against the plaintiff, as mentioned in said bill of j complaint,, 
and the plaintiff shall have his costs to be taxed by the clerk against 
the defendants, J. Ravmond McCarl and Curtis D. Wilour. 

' V I 

WiLLiAM Hit^, j ustice. 

Objected to as to form because the appropriation under which 
payment is to be made is not found and decided. Article i, section 9, 
of the Constitution provides that no money shall be drawjn from the 
Treasury but in consequence of appropriations made by law. 

R. L. GoMe, 

Attorney for the defendant^ McCarl, 

Leo a. Rovtir, 
Attorney for the defendant^ 

From the foregoing order the respondents note an appeal in open 
court to the Court of Appeals of the District of Columbia, and move 
that said appeal shall operate as a supersedeas, which motion is 
denied. 

W. H.|, Justice. 

Designation of record j 


Filed Julv 7, 1928 


The clerk will please prepare a transcript of the record in the 
39 above-entitled cause, on appeal to the Court of Appeals of the 
District of Columbia, and include therein the follo^ving: 

1. Rule to show cause, bill of complaint, and Exhibits Nos. 1 to 7,. 
inclusive, attached to bill of complaint. 

2. Separate answer of the defendant, J. Raymond McCarl, Comp¬ 

troller General of the United States, to the rule to showj cause and 
to the bill of complaint. i 

3. Separate answer of the defendant, Curtis D. Wilbur,ito the rule 

to show cau.se and to the bill of complaint. | 

4. Decree entered by the court June 20, 1928. the objection noted 

thereon by the defendants to the form of the decree, and the indorse¬ 
ment thereon showing an appeal noted in open court oii behalf of 
the defendants. Comptroller General of the United States land Secre¬ 
tary of the Navy, and action of the court on defendants' iijiotion that 
appeal operate as a supersedeas. | 

7). Assignment of (‘rrors. 

C. This designation of record. 

Leo A. Rover.| 

United States Attor\n€y. 

Attorney for defendant. Secretary of the Navy. 

R. L. Goeze, I 

Attorney for the defendant. ConiptrhVer 

Ueneral of the Unite^ States. 

We acknowledge service of the foregoing designation} of record 
and receipt of a copy thereof this 7th day of July. 1928. j 

John W. Price.i 
Rees A. Gillespie, 
Attorneys for the plaintiff. 
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40 AHsignment of errors 

Filed Aug. 29, 1928 

« * # * « s:: * 

Now come the defendants, J. Raymond McCarl, Comptroller Gen¬ 
eral of the United States, and Curtis D. Wilbur. Secretary of the 
Navy, by their attorneys, and assign for error that the court erred— 

1. in granting judgment to the plaintiff on bill and answers. 

2. In not holding that, although the original stoppage of plain¬ 
tiff's })ay may have been unauthorized, the act of May 2(), 1926 (44 
Stat. 654), ratified the act of withholding plaintiff's paj* and forbade 
payment of the j)ay so stopped except upon compliance with the con¬ 
ditions stated in that statute. 

8. In holding that although the act of May 26 directs that the 
withheld pay of the plaintiff be paid to him only upon compliance 
with the conditions stated in that act, and although the answei's 
of the defendants denv that such conditions have been 

41 complied with, the defendants may be comj)elled to pay the 
amount so withheld without any judicial investigation as to 

compliance with the conditions prescribed in the act of May 26, 1926. 

4. In not holding that the sole remedj’ of the ])laintiff. as the re¬ 
sult of the act of Alay 26, 1926, is an action against the United States 
to recover the pay withheld. 

5. In not holding that the failure of the plaintiff, as alleged in 
the answers, to comj)ly with the conditions or furnish the evidence 
specified in the act of May 26. lf)26. operates to prevent his recovery. 

6. In not discharging the rule to show cause, and the bill of com- 
l)laint as to both defendants, and assessing costs against the plaintiff. 

Leo a. Ro\t-:r, 

; United States Attorney^ 

Attorfiey for the Defendant^ Secretary of the Navy. 

R. L. Golze. 

H. O. Ho.\(;land. 

I Attorneys for the Defendant. 

Coinpti'olier General of the United States. 

John W. Price. Esq.. 

Attorney for the Plaintiff. 

Pleas(' take notice that we are this 29th day of August. 1928. filing 
the foregoing assignment of errors. 

Leo a. Romcr, 

, Z'nited States Attorney. 

Attorneij for the Defendant. Secretary of the Nary. 

R. L. Golzk, 

H. O. Hoagland. 

, Attorneys for the Defendant. 

, Comptroller General of the United States. 
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Supreme Court of the District of Columbia 


United States of America, 

Dhtrict of Columhla^ ss: 

I, Frank E. Cunningham, clerk of the Supreme Court bf the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numibered from 
1 to 41. both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause Xo. 47971 in eqii^y, wherein 
Arthur L. Walters is plaintiff and J. Raymond McCarl. (Comptroller 
General of the United States, et ah. are defendants, afe the same 
remains upon the files and of record in said court. 

In testiinonv whereof I hereunto subscribe mv name and affix the 

^ * 

seal of said court, at the city of Washington, in said distri<,h, this 29th 

(lav of Auirust, 1928. 

«. «• « 

I sKAL.] Frank E. CuNNiNotiAM, 

By CiiAS. B. CoFLix, I 

Assistant Clerk. 

\ 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 4822. J. Raymond McCarl. Comptroller General, ^tc., et ah. 
ap])ellants. vs. Arthur L. Walters. Court of Appeals. |District of 
Columbia. Filed August 30, 1928. Henry W. Hodges, cjlerk. 
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In the Court of Appeals of the IMstrict 

of Columbia ' 

April Term. 1928 1 

' I 


No. 4822 I 

i 

J. Ray:moxi) ^IcCaki., Comiteoixkr Gexe^al of 
tlie United States, and Curtis I). WilburJ Secre¬ 
tary of Th(‘ Navy, ajipellants | 

V. I 

AirniUH L. Walters, arpeuxe I 


BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 


Tliis is an ajipeal from a final decree granting an 
injiinction entered in the Supreme Court lof the 
District of Columliia, June 20, 1928, restraining the 
a]:)})ellants from interfering with the paymjent of 
8424.74 alleged to liave been withheld frop the 
a})i)ellee’s jiay and allowances as an officer jof the 
United States Navy and directing the appellant, 
Secretarv of tlie Na\w, and his subordinates I in the 
United States naval service to cause to be paid and 
to pay to the appellee the said sum of $424.74. 
(R. 22, 23.) ! 
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The appellee, Arthur L. Walters, a lieutenant in 
the Supply Corps, United Stiites Navy, filed his bill 
of complaint February 15, 1928, on the equity side 
of the Supreme Court of the District of Columbia, 
against the appellants, J. Raymond ^IcCarl, Comp¬ 
troller General of the United States, and Curtis D. 
Wilbur, Secretary of the Xavy (R. 1), setting forth, 
in so far as is material to this appeal, that under 
certain designated “ALXAV” messages promul¬ 
gated by the appellant. Secretary of the Xavy, and 
arrangements between the appellant. Secretary of 
the Xavy, and the appellant. Comptroller General 
of the United States, there had been wrongfullv 
withheld from the appellee's pay and allowances as 
an officer of the United States Xavy, to and includ¬ 


ing Xovenil)er 20, 1925, the sum of $424.74 on ac¬ 
count of an ‘‘unlawful claim” set iq) against the 
appellee by the appellant. Comptroller General of 
the United States, arising from payments of de¬ 
pendent mother allowances previously made to the 
ai>pellee, the ap})ellee asserting in paragraph 10 of 
his bill of complaint (R. 4), concerning the alleged 
“unlawful claim” that * * more detailed in¬ 


formation is not available to plaintiff at this time, 
but is contained in the files of the General Account¬ 
ing Office, and amounts to $424.74”; the act of Way 
26,1926, 44 Stat. 654, then is cited in the bill of com¬ 
plaint as requiring that the $424.74 withheld from 
appellee V pay and allowances be paid to him and 
the prayers for relief are accordingly. (R. 1-6.) 
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Rule to show cause was issued February 15,1928. 
(R. 12.) I 

The appellant, Secretary of the Navy, like the 
appellee, had not access to the original recdrds on 
hie in the General Accounting Office, showing the 
full facts concerning the withholding of the!appel¬ 
lee’s pay and allowances as an officer of the ^upply 
Corps of the United States Navy but, by reason of 
the view entertained concerning the controlling ef¬ 
fect of the act of May 26,1926, cited in the appfellee’s 
bill of complaint, the appellee’s assertions respect¬ 
ing the manner in which his pay and allo\^ances 
were withheld were accepted as correct in th<^ sepa¬ 
rate return to the rule and answer to the bill ot com¬ 
plaint hied March 8, 1928, on behalf of the Appel¬ 
lant, Secretary of the Navy (R. 20), it being Specif¬ 
ically pointed out in paragraphs 12, 13, 14, and 15 
thereof that nothing had been withheld frdm the 
ai)pellee’s pay and allowances after the decision of 

i 

the Court of Appeals of the District of Colunjbia in 
the case.of McCarl v. Cox, November 2, 1925; that 
the appellant. Secretary of the Navy, had no iinten- 
tion of authorizing or permitting the withholding 

i 

of any future pay or allowances of the appellee, but 
that the sum which had been withheld from tjie ap¬ 
pellee’s pay and allowances, as alleged in the bill of 
complaint, because of dependent mother allowance 
j^a^unents made to him prior to July 1, 19231, law¬ 
fully could be paid to the appellee only on a iclaim 
presented to the appellant. Comptroller Genejral of 
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the United States, showing a compliance by the ap¬ 
pellee with the provisions or conditions fixed in the 
act of May 26,1926; that the appellant. Comptroller 
Ceneral of the United States, is vested with exclu¬ 
sive jin'isdiction under that act to consider the ap- 
]>ellee’s right to have payment made to him as 
claimed; and, tliat the appellant. Secretary of tlie 
Xavy, has no knowk^dge as to whether the appellee 
has com})lied with the i)rovisions of the act or what 
amount, if any, the ap})ellee is entitled to be paid 
thereundei-; also, that by reason of the provisions 
contained in the cited act of ^lay 26, 1926, neither 
the appellant. Secretary of tlu‘ Xavy, nor any dis¬ 
bursing officer of the Xavy had a legal duty or au¬ 
thority to ])ay to the ap})ellee any sum withheld 
from his pay and allowances. The ai)pellant, Sec- 
ri'tarv of the Xavy, prayed discharge of the rule 
and dismissal of the bill of comi)laint. on these 


gi-ounds. (R. 20-22.) 

The ap})ellant, (\)m])ti-oller (hmeral of the United 
States, filed a se])arate answei* to the rule to show 
cause and to, the bill of connplaint on ^larch 5, 1928, 
and, having control of and access to the original 
records on file in the (General Accounting Office, re¬ 


cited in such separate answer the actual facts as 
shown in the,oi*iginal official records concerning the 


manner of withholding and the amount witliheld 
from the ai)pellee’s (*omi)ensation and pray(=d that, 
in so far as directed against him, the rule to show 
cause be discharged and the bill of complaint be dis¬ 
missed. (R. 13-20.) 


After argument the several parties stood on Itheir 
respective pleadings as enumerated and the | final 
decree was taken thereon. (R. 22-23.) 

I 

In This situation of the record the material facts 

i 

as shown by the original official records on f^le in 
the General Accounting Office and stated in the sep¬ 
arate answer of the appellant, Comptroller General 
of the United States, are not in dispute. (R. 13-i-20.) 

The facts thus established are that the appellee, 
a disbursing officer in the Supply Corps of the 
Xavy, by reason of his being a junior in thej dis¬ 
bursing ohice of Xavy Paymaster S. B. Deal, jpro- 


ciired or paid to himself in the name of that | dis¬ 
bursing officer $82.75, as dependent mother allow¬ 
ances for the period Septem])er 7, 1921, to Xoyem- 

I 

her 14, 1921, which he was not entitled undeij the 
law to be })aid, and, thereafter, upon taking up 
his own account in his capacity as a disbuiting 
officer of the United Staves Xavy, he further paijd to 
himself for the ])eriod Xovember 15, 1921, to 

I 

30, 1922>, de})endent mother alh)wancc‘s he wasinot 
entitled to receive under the law in the suni of 


$)]41.99, and for ihe ])eriod June 4, 1923, to Deebu- 
ber 31,1923, he ])aid to himself (tfter June 1333, 


similar allowances he was not entitled to receive 
under the law in the sum of $264.60, thus, jim- 
properly having paid to himself $424.74 dependjent 
mother allowances ])rior to JuJij 1, 1323, hnd 
$264.60, thereafter. (R. 16.) j 

The accounts of the appellee were presented jfor 
settlement and adjustment to the appellant. Comp- 
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troller General of the United States, in accordance 
witli section 236 of the Revised Statutes, as 
amended bv section 305 of the act of June 10, 1921, 
42 Stat. 24, and sections 7 and 12 of the act of July 
31, 1894, 28 Stat. 206, 209, as amended by section 
304 of the act of June 10, 1921, 42 Stat, 24. and th.e 
a])])ellant, €oni])troller Gc^neral of tlie United 
States, found bv settlement Xo. US-107-N, dated 
F(‘bruarv 11, 1924, a deficiencv of $370.07 for tlie 
unauthoi'ized dependent mother ])aynients the a])- 
])(*ll(‘e made to himself for the ])(*riod September 7. 
1921, to June 3>0, 1922; and in otlier forinal settle¬ 


ments of thei a])])elleeV disbursinij.- account the ap- 
]>elhnit. Comptroller General of the United States, 
found furtlKU- (l(‘ti('ienci(‘s of $54.67 and $264.60, re¬ 
spectively, for similar improper payments the aj)- 
pellee made to himself for the ])eriods July 1, 1922. 
to Aiurust 11, 1922, and June 4, 1923, to December 
31, 1923, which deticiemcies. in the official disbursiiuj; 
accounts of the a})])ellee as a disbursing; officer in the 
Sup])ly Corps of the United States Navy, were re- 
])orted in accordance with section 1 of the act of 
August 8, 1888, 25 Stat. 387, to the appellant. Sec¬ 
retary of the Navy, as head of the (U‘partment hav¬ 
ing control over the affairs of the appellee, and the 
deficiencies were for immediate stoippage against 
the com])ensation of the ai)pellee i)ursuant to the 
mandate of section 1766 of the Revised Statutes or 
were for dej^osit ])y him on demand of the appel¬ 
lant, Compti*oller General of the United States, 
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under sections 87, 89, 90, 91, and 93, as amended, of 
the Criminal Code, act March 4,1909, 35 Stat. il05. 
(R. 14, 15, 16.) I 

The appellant, Comptroller General of j the 
United States, made demand upon the appelled for 
settlement of the deficiencies discovered in his ac- 

I 

counts and to avoid having* his compensation | en¬ 
tirely stopped until the sum of the deficiencies ^yere 
li(luidaTed and to avoid the alternative of making 
deposit in one lump sum to cover his aggregate! de- 

I 

ficiencies the apj)ellee, of his own initiative, pro¬ 
posed in lieu thereof a ])artial and periodical 
withholding of his current ])ay and allowances a^ an 
officer of the Supply Corps, United States Xavy, 
until there had Iteen satisfied the total of tlie defi¬ 
ciencies in his official disbursing account, and it jvas 
2 >ursuant to such ^troposal of the api)ellee and jthe 
agreements })ursuant thereto entered into between 

him and tlie appellant. Comptroller General of the 

1 

United States, for his sole convenience, and not| in 
the manner and foi*m alleged in his bill of com¬ 
plaint, that debits were made in the appellee’s Ac¬ 
count constituting the alleged withholding of liay 
and allowances of $424.74 to satisfy deficiencies! in 
appellee’s dis])ursing account for the impro 2 j)er 
dei)endent mother payments he procured or mhde 
to himself prior to Jidij 7, 7.923, and of $264.601 to 
satisfv deficiencies in his disbursing account ^or 
xiiunithorized (lei)ciuleiit mother payments he made 
to himself between July 1, 1923, and December 31, 
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1923, such withholding of pay and allowances in the 
simi of $689.34 having been entirely accomplished 
between January 1,1924, and October 31,1924, and 
the deficiencies in appellee’s official disbursing ac¬ 
count com})letely liquidated during that period; 
that is, the withholding of the appellee’s pay and 
allowances for the purpose of balancing his official 
disbursiiiix ac'count occurred more than three vears 
I^revious to the filing of the appellee’s bill of com- 
l^laint in the Supreme Court of the District of 
Columbia on February 15, 1928. (R. 16,17.) 

The app(*llee on June 11,1926, presented his claim 
under the cited act of May 26, 1926, for $424.74, 
to the ai)])ellant, Coni})trolIer General of the United 
States, foi-settlement and adjustment in accordance 


with the ])rovisions of the act and iis rinpiired by 


section 23(). Revised 


Statutes, and section 



Julv 31, 1894, 28 Slat. 206, as amended bv sections 
304 and 305 ot' the* act of Juiu' 10, 1921, 42 Stat. 24: 


the app(*llant, (\)niptroller GeiUTal of the United 
States, found that the conditions prescribed in the 
act of' ^lay 26, 1926, had not been met or complied 
with in the case of the a])pellee, and, therefore, the 


appellant, (\)mptroller General of the United 
States, in the performance of his official and legal 
duties, disallowed the appellee’s claim in formal 


settlement Xo. 056418 dated February 15, 1927 (er- 


roneouslv stated in the record as dated Februaiv 

% » 

15, 1917). (R. 18, 19.) The conclusion expressed 

by the apt^ellee in his bill of coinpiaint ‘‘that he has 
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complied with the provisions” of the cited jact of 
May 26, 1926 (R. 5), is specifically denied lin the 
answer of the appellant, Comptroller Genei*al of 
the United States (R. 18), and the answer of the 
appellant. Secretary of the Navy, disclaims liiiowl- 
edge that there has been such a compliance 911 the 
part of the appellee. (R. 21 .) I 

The appellee, in his bill of complaint, do^s not 
seek to have the court direct payment to him of 

1 

the entire amount of $689.34 withheld from his pay 
and allowances, but only of that part, najmely, 
$424.74, which was withheld for dependent niotlier 
pa\Tnents he made to himself prior to Jiiljj 
and which the appellant, Comptroller Ceneijal of 

i 

the United States, disallowed in the formal sjettle- 
ment alluded to under the cited act ot May 26,1926; 
the bill of conij)laint thus clearly recognizing that 
appellee is neither entitled to, nor are the appel¬ 
lants authoi'ized to i)ay, the sums withheld fo^ de¬ 
pendent motlier payments he improperly ma^e to 
himself after June 30, 1923, and recognizing, ialso, 
that the sole authority, if any, for the pa\Tneht to 
him of the $424.74 withheld from his pay 1 and 
allowances on account of the dependent mother 
allowance payments he made to himself pricer to 
July 1, 1923, is contained in the cited act of May 
26, 1926. I 

Notwithstanding these facts and the insistence in 
the answer of each of the appellants that neither 
the appellant. Secretary of the Navy, nor his subor- 


i 

i 
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diliates in the naval service were authorized to make 
a pavunent of pay and allowances to the appellee 
under the cited act of ^lay 26, 1926, and notwith¬ 
standing objections of the appellants to the form of 
the decree, and without determining whether the 
a])pe]lee had com])lied with the provisions or condi¬ 
tions in the cited act, or whether the court had 
jurisdiction to entertain liis claim for payment 
thereun(h‘r. the court below, on June 20, 1928, en¬ 
tered the linal decree from which this appeal is 
taken, the ai)pellants having noted the appeal in 
o])en court June 20,1928. (R. 18,19, 20, 21, 22, 23.) 

ASSIGNMENT OF ERROR 


The Coui-t erred: 

1. In granting judgment to the plaintiff on bill 
and answers. 


2. In not holding that, although the original 
stoppage of ])laintiffV ])ay may hav(‘ been un¬ 
authorized,; the act of May 26, 1926 (44 Stat. 654), 


ratified tlie act of withliolding plaintiff's pay and 
forbade pa^unent of the pay so stopped except 


ui)on compliance with the conditions stated in that 


statute. 


3. In holding that, although the act of May 26, 
1926, directs that the withheld pay of the plaintiff 
be paid to him only u})on compliance with the con¬ 
ditions stated ill that act, and although the answers 
of the defendants deny that such conditions have 


been complied with, the defendants may be com¬ 
pelled to pay the amount so withheld without any 
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judicial investigation as to compliance willli the 
conditions prescribed in the act of May 26, 1^26. 

4. In not holding that the sole remedy of tlie 

plaintiff, as the result of the act of May 26, 1^26. is 
an action against the United States to recover the 
pay withheld. I 

5. In not holding that the failure of the plaintiff, 
as alleged in the answers, to comply with the Condi¬ 
tions or funiisli tlie evidence specitied in tlie jact of 
^lay 26, 1926, operates to prevent his recoverk^ 

6. In not discharging the rule to show caust\ and 

the bill of complaint as to both defendants, and 
assessing costs against the plaintiff. | 


POINTS I 

I 

AVhile the appellants have assigned six Errors 

! 

committed by the court below, for purposes of argu¬ 
ment, they are considered under the following 
points: I 

i 

I. The act of May 26, 1926, 44 Stat. 654,| rati- 

I 

FIKl) THE ACT OF WITHHOLDING OR STOITWGE OF AR^-L" 

lee’s pay as an officer of the United States |Navy 

AND, IRRESPECTIVE OF WHETHER THE ORIGINAL ^fSTOP- 
PAGE OF PAY '^ was AUTHORIZED, IT FORBADE THE PAY- 
:MENT of the pay so stopped to the APPELLEE EXCEPT 
UPON co:mpliance with the conditions statIed in 
the proviso. I 

II. The act of May 26, 1926, authorizes pay¬ 
ment OF '^\mounts * * * collected * I * * 

BY STOPPAGE OF PAY/" ETC., BECAUSE OF DEPEN^DENT 
ALLOWANCES OBTAINED ^'"PRIOR TO JULY 1, 1923,”|oNLY 
UPON COMPLIANCE WITH THE CONDITIONS STATjED IN 
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THE ACT AXI), THE ANSWERS OF THE APPELL.\XTS DENY¬ 
ING SrCH CONDITIONS HAM-: BEEN COMPLIED WITH BY 
THE APPELLEE, THE COURT COMMITTED I:RR0R IN ISSU¬ 
ING A FINAL DECREE FOR [MANDATORY INJUNCTION, 
WITHOUT ANY JUDICIAL INVESTIGATION AS TO COMPLI¬ 
ANCE WITH THE CONDITIONS, DIRECTING THAT THE 
AI'PELLANT, SECRETARY OF THE XaVY, AND HIS SI'BOR- 
DINATES IN THE NAVAL SERVICE PAY OR CAUSE PAYMENT 
TO BE MADE TO THE APPELLEE. 

III. The sole remedy, if any, of the appi:llee, 
AS THE RESULT OF THE ACT OF MaY 26, 1926, AND HIS 
CUVIM THEREUNDER HAVING BEEN DISALLOWED IN THE 

General Accounting Office, is an action against 
THE United States in the United States Court 
of Claims to recover the pay withheld. 

IV. Whatever are the duties of the appel¬ 
lants IN reference to the claim of the appellee 
UNDER THE ACT OF MaY 26, 1926. THEY REQUIRE IN 
THEIR PERFORMANCE AN EXERCISE OF JUDGMENT AND 
DISCRETION WHICH THE SUPREME CoURT OF THE DiS- 
TRICT OF COLI'MBIA HAD NO POWER TO CONTROL OR RE¬ 
VIEW BY A WRIT FOR VIANDATORY INJUNCTION. 

ARGUMENT 


THE STATUTES 

The act of ^lay 26, 1926, 44 Star. 654, enacted 
subsequent to the withholding of appellee’s current 
compensation as an officer of the United States 
Xavy, during the period January 1,1924, to October 
31, 1924 (R. 17), but nearly two years prior to the 
filing of the appellee’s bill of complaint in the couit 
below, on February 15, 1928 (R. 1), which act the 
appellee cites in his bill of complaint as authority 
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for the issuance of a decree for mandatory iiiiimc- 
tion (R. 4, 5) directing payment to him of $|24.74, 
and which act the appellants, both in their itespec- 
tive answers (R. 18, 20, 21) and in oral argument 
urged upon the court as absolutely controlling, is 
entitled: ‘‘An Act To validate payments foi* com¬ 
mutation of quarters, heat and light, ajid of 
rental allowances on account of dependents,!” and 

i 

provides: | 

That the Com})froller General df the 
United Siofes is herehij authorized a\id di¬ 
rected to allow credit in the accounts |)f dis¬ 
bursing offic(*rs for payments of conjmuta- 
tion of quarters, heat, and light undi^u* the 
Act approved A])ril 16, 1918 (Fortieth Stat¬ 
utes, page 530), because of a dependent par¬ 
ent, and as rental and subsistence allowed 
under the Act of June 10, 1922 (Forty-sec¬ 
ond Statutes, page 625), because ofja de- 
])endent mother, made in good faith by dis¬ 
bursing officers prior to July 1, 1923 : Pro¬ 
vided, That idlere the payee responded to a 
needy family condition in an amounl a'^ least 
equal to the alhncances obtained by Him no 
eollection shall be made on account of pay¬ 
ment of the allowances to him prior t(|) July 
1. 1923; and amounts heretofore collected as 
refund of the allowances obtained in such 
cases prior to July . 1 , 1028, notwithstanding 
the protest of the payee, either by stoppage 
of pay, payment in cash, allotment oj:' pay, 
or offset, shall be refunded; but thi^ pro¬ 
viso shall not be applicable where the payee 

3oOS3—20-3 ! 

I 

I 

I 

I 


I 

I 

I 
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ha.s admitted there ivds no dependenetj on 
hiniy or irJtere he has refused to furnish evi¬ 
de )ice of the dependencij, or ivhere the paijee 
has nduntarili/ refunded the j)aijments in 
whole or in jnirt, or has submitted no elaim 
for the (dtowanees in the nature of a j/rotest 
apainst offset of his pap as refund of the 
>)a//}nents. (Italic su])plicd.) 


Tlu‘ priMiai'v and, in so far as the executive 
hraiKii ('f tlK‘ (h)V(‘rniuent is concerned, the (‘Xcln- 
siv(‘ jurisdiction t(^ settle a claini of an oliicer of 

tlu‘ United States Xavv under tlie act of Mav 2d. 

• » 

192(). for refund of “amounts * * collected 

* * * by stoppa.u'C‘ of piiy." etc., is vested in th.e 

api)ellant, tiie (’oniptr<^]]er (uuuu'al of the Unit(*d 
States, l)v s(>ction 2d(), Revised Statutes, as amended 
bv s(‘ctioi}si 201 and 2)05 of the act of June 10, 1921, 
42 Star. 2)1 and 24, as follows: 


Sue. 201. 'rhere is cr(‘ated an establish¬ 
ment of the (lovernment to be known as the 
(leneral Acciumtini*: Office, which shall ])e in- 
de])endent of the executive departments and 
under the control and direction of the Comp¬ 
troller General of the United States. 
* * * 


* * * * * 

Sec. 305. Section 226 of the Revised Stat¬ 
utes iis amended to read as follows: 

**Si:c. 2)16. All claims and demands what¬ 
ever bv the Government of the United States 
or ai^ainst it, and all accounts whatever in 
which the Government of the United States 
is concerned, either as debtor or creditor, 



I 

shall be settled and adjusted in the Gleneral 
Accountino; Office.” i 

Unless the authority of the General Acco|unting 
Office', under the direction and conti’ol of the |appel¬ 
lant, Comptroller General of tlie United Sthtes, to 
adjust and settle a claim of an officer of the United 
States Xavv for refund under the act of ^lav 26, 
1926, of ‘‘amounts * * * collected *| * * 

by stoppage of pay,” is e.rclmh'c, as was held!by the 
(\)urt of Claims to ])e the case in reference tola very 
similar statute, Grace Shooh, Adniinintrakrix v. 
United Sfale.s (1926), 61 Ct. Cls. 816, the Cburt of 

I 

Claims has jurisdiction to consider such claipis un- 

j 

der the following statutory provisions: 

The Court of Claims shall have jurisdic¬ 
tion to hear and determine the following 

i ® 

matters: | 

First. All claims (except for pensions) 
founded upon the Constitution of the United 
States or any law of Congress * | * * 

(Section 1, act March 3, 1887, 24 Stdt. 505 
as amendc'd by section 145, act March 3^ 1911, 
36 Stat. 11360 | 

* * * The Comptroller General :of the 

United States, may certify and direct any 
claim or matter, of which, by reason pf the 
subject matter or character, the said | court 
might under existing laws, take jurisdiction 
on the voluntarv action of the claimant, to 
be transmitted, with all the vouchers, papers, 
documents and proofs pertaining therc^to, to 
the said court for trial and adjudiqation. 
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(Section 1063, Revised Statutes, as amended 
hv section 148, act of March 3, 1911, 36 Stat. 
1137, and sections 301, 304, and 306, act June 
10, 1921, 42 Stat. 23, 24.) 

The Supreme ('’ourt of the District of Coluin])ia 
is expr(‘ssly denied by statute any jurisdiction over 
a claim bv an officer of the United States Xavv foi* 

refund, under th(‘ cited act of ^lav 26, 1926, of 

» 


‘‘amounts * * * collected * * * ])y stop- 

paite of pay,*' oripnal jurisdiction over claims of 
that character, in so fai- as the judicial bi-anch of 
the (Government is concerned, havimr been vested 
exclusivelv in the Unit(‘d States Court of Claims 
since the amendnuait of scvtion 2 of the Tuck(‘r Act 


(Act ^larch 3,1887, 24 Stat. 505) by section 2 of the 
act of June ‘27, 1898, 30 Stat. 495, as follows: 


* * * section two of >h(‘ Act aforesaid, 

a])])roved March third, eig'hteen hundi-ed and 
eii’‘htv-s(*vcn, be, and tlu‘ same* is hei-ebv. 
amended bv addimr tlu^reto at the end tlu‘r(‘of 
tlu‘ followinu*: “The jurisdiction hereby 
conferr(*d upon th(‘ said circuit and disti'ict 
courts shall not c.rfotd to rases hroaf/Jtf io 
recover fees, salarij, or couipensafion for 
official services of officfvs of the railed 
States or brouo-ht for such ])urpose by ])er- 
sons claimimr as such officers or as assiumees 
or lei»:al representativ(‘s thereof.'’ (Italic 
su])plied.) 

Irrespective of where the jurisdiction is lods’ed 
by statute to adjust and settle a claim of an officer 
of the United States Naw under the cited act of 



* * 


May 26, 1926, for refund of ‘‘amounts i 
collected * * * by stoppage of pay,”; which 

claim clearly is not one for the payment of c^urrent 
compensation involving a mere ministerial duty to 


pay but is one involving an exercise of official dis- 

i 

cretion in the determination of a mixed question 
of law and facts required by the statute to bd deter¬ 
mined and is in essence a claim or suit agaipst the 
United States, the Sui)reme Court of the district 
of Columbia, in directing by dual decree fo|.’ man¬ 
datory injunction that the Secretary of thq Navy 


and his subordinates in the United States! naval 

j 

service cause to be paid or pay such a claim| of the 
appellee, apparently failed to take judiciali notice 
of the manner in which such claims are required 
to be paid under the following statutes: | 

* * * hereafter in all cases of final 

judgments and awards rendered agaiijist the 
United States by the Court of Claims, ^nd of 
final judgments rendered against the Vnited 
States bv the circuit and district courts! of the 

•' j 

United States, payment thereof under <ippro- 
priations made by Congress shall be made on 
settlements by the General Accounting Office. 
(Section 1, act February 18,1904,33 Stgt. 41; 
as amended by section 304, act June 101,1921, 
42 Stat. 24.) ^ | 

The Comptroller General may j^rovide for 
the payment of accounts or claims adjusted 
and settled in the General Accounting Office 
through disbursing officei-s of the seveijal de¬ 
partments and establishments instead iof by 
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warrant. (Section 307. act June 10,1921, 42 
Stat. 25.) 

* * * when any final judgment recov¬ 

ered ai^ainst tlie United States or other claim 
duly idlowed ])y legal autlioilty, sliall be pre- 
S(*nted to the Secretary of the Treasury for 
l)ayment, and the plaintiff or claimant there¬ 
in shall ])e indebted to the United States in 
any manner, whether as ])rin(*ipal or surety, 
it shall be the* duty of th(‘ Secretary to with- 
hold ])ayment of an amount of such judg¬ 
ment or claim (‘qiial to the debt thus due to 
the United States: and if such jdaintiff or 
claimant assents to such set olf, and dis¬ 
charges his judgment or an amount thereof 
e(iual to said debt or claim, the Secretary 
shall execute a discharge of the debt due from 
the plaintiff to the United States. But if 
su(*h plaintiff, or claimant, denies his indel)t- 
(*dness to the United States, or refuses to 
consent to the set-off, then the Secretary 
shall withhold pa^unent of such further 
amount of such judgment, oi- claim, as in his 
oj)ii!ion will b(‘ sufficient to cover all legal 
charges and costs in ])rosecuting the debt of 
the United States to final judgment. And if 
such debt is not already in suit, it shall be 
the duty of the Seci*(‘tary to cause legal pro- 
ce(‘dings to be immediately commenced to 
enforce the same, and to cause the same to 
be prosecuted to liiial judgment with all rea¬ 
sonable dispatch. And if in such action 
judgment shall be rendered against the 
United States, or the amount recoyered for 
debt, gnd costs shall be less than the amount 



so withheld as before provided, the balance 
shall then be paid over to such plaintiff by 
such Secretary with six per cent interest 
thereon for the time it has been withheld 
from the plaintiff. (Act March 3, 1875, 18 
Stat. 481.) I 

AUTHORITIES i 


The act of May 26, 1926, 44 Stat. 654, ratified tjie act 
of withholding* or stoppage of appellee’s pay |as an 
officer of the United States Navy and, irrespective of 
whether the original “stoppage of pay” was author¬ 
ized, it forbade the payment of the pay so stopped to 
the appellee except upon compliance with the conditions 
stated in the proviso 


A precise discussion of this point is contaiiiied in 

a memorandum of tlie Solicitor General o!f the 

i 

United States dated December 17, 1927, coniinent- 
ing on final decrees for mandatory injunctidn en¬ 
tered in the Supreme Couit of the District (|f Co- 

I 

lumbia in three other suits bv officers of the !Navv 

j *’ 

similar to the one now befoi-e the court except that 

those officers are not accountable officers as is the 

appellee; inasmuch as the cases of those officers, 

also, are before this court on appeal, in so far as 

thev involve‘‘amounts * * * collected *1 * * 

^ ! 

by stoppage of pay” for dependent allowance pay¬ 
ments made to them “prior to July 1,1923,” and are 
governed bv the construction which shall be Igiven 
to the act of May 26, 1926, in this case, the follow¬ 
ing extracts from the Solicitor General’s meinoran- 
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dum are suggested by the appellants for adoption as 
a correct exposition of the law: 


Except for the operation and effect of the 
Act of May 2(), 1926, these cases are like the 
case of (Jox v. McCarl [8 Fed. (2d) 669. cer¬ 
tiorari denied 270 U. S. 652] and but for the 
Act of ^lay 26, 1926, would controlled by 
the decision in that case. The Act of Mav 
2(), 1926, however, has introduced a new ele¬ 
ment int(^ th(‘ situation, and this, it seems to 


me, the Supreme Court of the District has 
overlooked. The pay of the officers in th(*se 
cases was withheld as an offset to a claim 
asserted in favor of the Government on ac¬ 


count of dependency allowances claimed to 
have been im])roperly ])aid to the officers. 
If that were all there were to the cases, it 


would be (dear that under the rule stated in 


Co.r V. McCarl the accounting and disbursing 
offi('(‘rs were without authoritv to withhold 
the pay, and coidd in a proceeding of this 
kind be compelled to stop withholding it, 
without regard to whether the Gcwernnient's 
claim against the officer is good or bad. But 
although it is (d(‘ar under that decision that 
the original act of accounting and disbursing 
officers in sto})ping the pay of these plaintiff’s 
was without legal authority, and but for the 
Act of ^lav 26, 1926, the officers involved 


could have compelled the accounting and dis¬ 
bursing officers in proceedings like these to 
stop withholding the pay, the Act of ^lay 26, 
1926, had the effect of ratifying and contirm- 
ing the act of the accounting and disbursing 
officers in withliolding the pay and in effect 
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forbade payment to the officer except: upon 
the conditions specified in the Act. * * * 

In order to fully appreciate the operation 
and effect of the Act of May 26, 1926, it is 
necessary to understand just what w^s held 
in Cox V. McCarl and similar cases. *| * * 

Those decisions ])roceeded on the theory that 
altliough the United States has the rig*}it, like 
any other em])loyer, to assert set()ffs or 
counterclaims against the |)ay of its ciffic'ials 
and sto]) payment of their com])ensatiion on 
that account, and thus compel the officer to 
bring suit against the United States! to re¬ 
cover his pay, in which suit the validit\j of the 
counterclaim or offset may be deterpiined, 
nevertheless, the United States may hot in¬ 
tend, for reasons of policy, to asseijt that 
right, and no officer is deemed to hajce au- 
thoritv to asseif the right on behalf iof the 
United States unless some statute specifically 
shows the intention of Congress that th^ right 
shall be asserted. Stated another whv, the 
principle is that whei-e Congress has ehacted 
legislation prescribing the pay of an official 
and directing that he shall receive it, and 
other legislation a])propriating money to pay 
t le compensation, that legislation is a jdirec- 
tion or mandate to accounting and disbursing 
officers to pay the compensation, and pnless 
there is some other legislation authorizing 
them to withhold it, w’here they believe the 
employee or officer is indebted to the United 
States, the accounting and disbursing officers 
are disobeying the mandate of the statutes if 
they do withhold the pay; and since th0 fact 


35083 - 29 - 
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* 


that the officer is an officer and the amount of 
his pay and the availability of an appropria¬ 
tion are all imdLsi)Uted, there is nothinsi: left 
for accoiintins: and disbiirsino: officers to exer- 
cise their judg-ment or disci’etion on, and pay¬ 
ment may be com})elled by mandamus just as 
l)ayment of a judgment against the United 
States for which appropriation has been 
made may })e compelled by mandamus or 
mandatory injunction. 

Section 176b of the Revised Statutes does 


authorize setolfs ))y stop])age of pay of dis¬ 
bursing officers or others wlio have failed to 
])ro])erly account for })ublic moneys en¬ 
trusted to their care, * * *, onlv 

difficulty, therefore, about stopping the pay 
of the officers dealt with in Cox v. McCarl 
and similar cases was the absence of legisla¬ 
tion authorizing the stoppage and disclosing 
the intention of Congress to have the right 
of setoff, which admittedly exists, asserted 
on behalf of the United States. * * * 

it appears to me that the Act of May 26,1926, 
has supplied what was lacking in Cox v. Mc- 
CarJy * * *. It is as if Congress has 

said: ‘'Although the action of the account¬ 
ing and disbursing officers in making the 
stoppages of pay was not authorized’ by law 
at the,tinie that action was taken, neverthe¬ 
less now that the stoppages have been made, 
it is directed that the withheld pay shall not 
be given to the officer except upon the condi¬ 
tions stated in this Act/’ * 


* 


AVe do not suggest, of course, that the statements 
made in the Solicited General’s memorandum have 


authority as an official interpretation of tli^ law, 
but merely adopt those statements as represdnting 
a satisfactory expression of the views for whiph we 
are contending. ! 

If there be sufficient doubt as to the i^urpdse of 
the act of May 26, 1926, to warrant resort to the 
proceedings of Congress, the material there found 
conclusively shows that it was the intention oi Con¬ 
gress to withhold from the courts of the District of 
Columbia jurisdiction of claims for ‘‘aipounts 
* * * collected * * * by stoppage of pay,” 

etc., as refund of dependent allowance payinents 
made ‘‘prior to July 1, 1923,” and to preclu(|le the 
courts from directing payment of the pay so stepped 
by decrees for mandamus and mandatory injunc¬ 
tion. An appendix to this brief contains a| sum¬ 
marization of those proceedings of Congress.! 


II 


The act of May 26,1926, authorizes payment of “amounts 
* * collected " * by stoppage of pay^’^ etc., 

because of dependent allowances obtained “prior to 
July 1, 1923,” only upon compliance with the conditions 
stated in the act and, the answers of the appellants 
denying such conditions have been complied with:by the 
appellee, the Court committed error in issuing a final 
decree for mandatory injunction, without any judicial 
investigation as to compliance with the conditions, di¬ 
recting that the appellant, Secretary of the Navy, and 
his subordinates in the naval service pay or cause pay¬ 
ment to be made to the appellee I 

i 

j 

To authorize an injunction the complaint! must 
state sufficient to justify the granting of suclij relief 
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and aver facts from Avliich the conclusion can be 
drawn that the plaintiff has no plain, speedy, or 
adequate remedy at law. The chancellor is not 
bound to "rant an injunction on an allegation that 
a certain fact is matter of record, unless the allega¬ 
tion is sustained bv the record, even though it is 
not denied ])v the answer of the defendant who 
states tliat he does not know the fact. 14 R. C. L. 
331 (sec. 32). 

Tlu‘ act of ^lay 26, 1926, authorizes the payment 
of a claim otherwise allowable under its provisions 
only after compliance is established with all of the 
five conditions precedent therein enumerated, as 
follows: 

(1) that claimant ‘‘responded to a needy family 
condition in an amount at least equal to the allow¬ 
ances obtained bv him.*' 

(2) that claimant has not ‘‘admitted there was 
no dependency on him.'' 

(3) that claimant has not “refused to furnish 
evidence of the dependency.” 

(4) that claimant has not “voluntarily refunded 
the payments in whole or in part.” 

(5) that claimant has submitted a “claim for 
the allowances in the nature of a protest against 
offset of his pay as refund of the payments.” 

The conmients of the Solicitor General of the 
United States in his memorandum of December 17, 
1927, respecting these conditions and the point un¬ 
der consideration, are as follows: 



It is for the General Accounting Office to 
determine in the first instance whethei* the 
conditions specified in this Act have I been 
complied with and whether the facts lexist 
which authorize payment of the witliheld 
pay. If he decides against the officeii, the 
latter’s remedy is an action in the Coi^rt of 
Claims * * * under the Tucker Act to 

recover compensation, and in such litigation 
his right mav be determined bv the cburts 
and the action of the accounting officer^ thus 
reviewed by the coui-ts. I do not believe^ that 
the question whether the facts exist, or the 
conditions have been complied with, \Vhich 
are specified in the Act of ^lay 26, 19*16, as 
conditions precedent to the payment of the 
withheld compensation, may be inquireb into 
by a court in a mandamus or injunction suit 
against the accounting or disbursing oilficers 
any more than could the merits of the |Gov¬ 
ernment's claim for refund of the depend- 
enev allowances be considered in Cox vl. Me- 

« I 

Carl and like cases. I 


* 


* 


* 


* 


I 

* 


Where statutes fix the officer’s compensa¬ 
tion and direct it to be paid and appropriate 
money for its payment, and the fact that a 
man is an officer and the amount of hislcom- 
i:)ensation and availability of the appropria¬ 
tion have all been determined and settled by 
the accounting and disbursing officers, there 
is nothing left for them to decide, and ib the 
absence of any statute authorizing withhold¬ 
ing pay for claims of the United States^ they 
may be compelled by mandamus or man- 
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(latory injunction to obey the mandate of the 
law. But the moment there is introduced 

t 

such elements as are l)rou< 2 ;ht into this case 
bv the Act of ^lav 26.1926, and the pav is bv 
statute directed To be withheld unless certain 
facts are found to exist and certain condi¬ 
tions are complied with, a decision by the ac¬ 
counting officers upon the claim is made 
necessary, and wliile the decision of the ac- 
counting officers is not tinal and conclusive 
in th<^^ sense that it is not subject to review in 
aiiv court, and altliougli it niav be reviewed 

in an action broiurht bv the officer in tlie 

* • 

Court of (’laims * * * under the Tucker 
Act, there is no su])])oi*t for the claim tliat 
the merits of the ofticer's right under such a 

statute as that of ^lav 2(), 192(), inav ])e 

«> « 

])assed on in a mandamus or injunction suit. 
J think this distinction b(‘twe(ai cases like 


Co.r y. McCarl and the present cases is clear. 
The only reason maiHhimus or injunction was 
allowed in those i -- - --- 




nothing to decide and no question of the 
merits to be consider(‘d. 

But, even if' the Supreme Court of the Dis¬ 
trict of Columl)ia in this injunction suit may 
iiujuire into the question whether the con¬ 
ditions s})ecitied in the Act of May 26. 1926, 
have been complied with and whether the 
facts exist which under that statute entitle 
the officer to his pay, it is hard to see how all 
tiiose questions could be resolved against the 
Comptroller General in a hearing on bill and 
answer where the answer denies that the 
facts exist or the conditions have been com- 
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9 


I 


plied with, which under the statute, entitle 
the officer to pay. If the court in this case 
has power to consider those questions ati all, 
which I do not believe, it should havej re¬ 
ceived evidence and reached its own conclu¬ 
sions and not have accepted the allegations 
in the petition denied in the answer. |The 
truth is that the court has evidently igiK^red 
entirely the o])eration and effect of the!Act 
of Mav 2(), 1926, and disregarded the Ifact 
that it brings a new element into the (jase, 
and has dealt with the cases as if that I Act 
liad never ])een ])assed and apjdied the | law 
as laid down in Cox v. McC(/rI. It doesj not 
ai)pear to me from the pa])ers submitted that 
the Supreme Court of the District is Very 
much at fault in this as the operation land 
effect of the Act of Mav 26, 1926, were i)nlv 
faintlv brought to its attention. I 

Comment by the appellants or the citation oit the 
myriad supporting authorities would be presum^3tu- 
ous on a pro])osition so clearly and convinciiigly 
stated and one, moreover, with which this coui*t is 
thoroughlv familiar. 

Ill 


z. 


The sole remedy, if any, of the appellee, as the result of 
the act of May 26, 1926, and his claim thereunder |hav¬ 
ing been disallowed in the General Accounting Office, is 
an action against the United States in the United Spates 
Court of Claims to recover the pay withheld I 


Under the Constitution the United States I can 
not be sued as a party defendant in any court \Vhat- 
ever except where Congress has provided for such 


! 
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suit and therefore suits can not be brought against 
the officers and agents of the Goveriinient when thev 
have no individual interest in the controversv and 
the relief is in fact asked against the United States. 
Where a state is not only the real i)arty to a con¬ 
troversy, but the real party against which relief is 
sought, the nominal defendants being its officers and 
agents without any personal interest in the subject 
matter, the suit is substantially within the prohibi¬ 
tion of the eleventh amendment to the Federal Con¬ 
stitution. No injunction can be issued against 
officers of a State, to restrain or control the use of 
property already in the possession of the State, or 
money in its treasury when the suit is commenced; 
or to eompel the State to perform its obligations; 
or where thg State has otherwise such an interest in 
the obje('t of the suit as to be a necessary party. 

22 R. C. L. 492, 494, (secs. 172,173). 

Case v. Terrell, 11 Wall. 199. 

Ilayoocl V. Southern, 117 U. S. 52, 68, 71, and the 
authorities annotated in Rose’s note to that case, 
29 L. Ed. 805. 

Section 2 ,of the act of June 27,1898, 30 Stat. 495, 
quoted supra, amending the Tucker Act, is conclu¬ 
sive on the I point that the Supreme Court of the 
District of Columbia had no jurisdiction to decide 
or direct ])ayment of the claim of appellee. 

See, also, in this connection: 

Case V. Terrell, 11 Wall. 199. 

United States v. McCrory, 91 Fed. 295. 
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I 
I 

Scully V. United States, 193 Fed. 185. I 

Ilarnwn v. United States, Attorney General |S file 
Xo. 232, 363, in which the United States District 
Court for the Eastern District of Oklahom^ (at 
Law Xo. 5006) on March 28, 1928, sustained ji de- 
niurrer on behalf of the United States to a suit for 

I 

pay and allowances by a captain in the Oklahoma 
Xational Guard. I 


Whatever are the duties of the appellants in reference to 


the claim of the appellee under the act of May 26, 


1926, 


they require in their performance an exercise of judg¬ 
ment and discretion which the Supreme Court of the 
District of Columbia had no power to control or review 
by a writ for mandatory injunction ! 


• I 


This proposition seems so obvious as to requi^-e no 
more than its statement in view of the controlling 
statutes cited and the facts shown by the record in 
the case. | 

The proceedings of Congress in connection |with 
the enactment of the act of Mav 26, 1926, as Isum- 
niarized in the appendix hereto, indisputably ^how 

I 

that the pur])ose of Congress was to vest excliisive 
jurisdiction, in so far as the executive brantph of 
the Government is concerned with claims thereun¬ 
der, in the appellant, Comptroller General o|E the 
United States. Argument to support such a| con¬ 
struction, however, is liardlv necessary for lit is 
clear the act contemplates such claims shall hk set¬ 
tled and does not devolve the duty upon any <bther 
officer; thus section 236 of the Revised Statutes, as 


I 


I 
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aiiieiided, is controlling. (Soule v. United States, 

100 U. S. 8, 10.) 

In the .settlement of such claims the appellant, 
( om])tr()llei* (Jeneral of the United States, acts as a 
si)ecial ti'ibiinal witli judicial functions and the 
Supreme Court of the District of ('olunil)ia is not 
authoriz(‘d to su])stitute its judgment and disc re- 
ti'eu for lliat of tlie Uom])trol!(‘i* (Jeiieral: inter¬ 
ference* ill siicli a case is to int(‘rfere with the ordi- 
nai'v functions of iroveriiment. {Louisidua v. Me- 
Adoo, U. S. ()27, ItivcrMde Oil ('o. v. Ilitrh- 
r()(‘f>\ lf)0 U. S. 310; Wfjandolir Terminal R. R. Co, 
V. United States, 04 Ut. Uls. 329, 331, certiorari 
denied March 12, 1928, 48 S. Ct. 323.) As to the 
power of tlie courts generally to control or review 
st‘ttlenients of claims made bv Government officials. 


see: 


Sei)}n<nir\. State of South Carolina, 2 App. D. C. 
240. 245. 

State of Missixsipjd v. Durham, 4 Maekeij (DC) 
235, 237. 

Donner Steel Co., Ine. v. Interstate Commeree 
Commission, 52 Ap}>. D. C. 221, 224. 225. 

U. S, ex rel. Carrol Eleetrie Co. v. MeCarl, 56 


Ap]). D. C. 49. 

U, S, ex rel. L. Marpuilies cf Sons v. MeCarl, 58 
A])p. D. G. 147, certiorari denied 47 S. Ct. 93. 

Hines v. Wei eh, 57 Ai^]). D. C. 371. 


Case V. Terrell 11 Wall. 199, 20 L. Ed. 1:14. 
Ilagood v. Southern, 117 U. S. 52, 68 71, 29 L. 
Ed. 805. 



Dunlap V. Black, 128 U. S. 40, 32 L. Ed. 35^. 

U. S. ex rel. Ness v. Fisher, 223 U. S. 683] 56 L. 

Ed. 610. I 

Morrison v. Work, 266 U. S. 481, 45 S. Ct 149. 
Great Northern Rij, Co, v. United States, 277 
U. S. 172, 48 S. Ct. 466. j 

United States v. Williams, 49 S. Ct. 97. | 

Ilowden c(‘ Co, v. Standard Shipbuilding \Corp,, 
17 Fed. (2d) 530, 532. ! 

U, S, ex rel, Mctullus Thompson v. MeC(]{^’l, At 
Law Xo. 73173, decided in the Supreme Cohrt of 
tile District of Columbia June 10, 1927, bv Mr. 
Cliief Justice ^IcCov. I 

If tlie appellant. Secretary of the Xavy, jor his 
subordinates in tlie naval service have aiiv aiithor- 
ity to settle claims under the act of May 26| 1926, 

* I 

which is not believed, the cited authorities are con- 
('lusive against the power of the Supreme Court of 

tlie District of Columbia to control or dirdet the 

i 

manner of performance of such duty. As relating 
particularly to the i*ig*ht of the appellant. Secre¬ 
tary of the Xavy, to ])e free from interference by 
the courts in such matters, see: | 

Decatur v. Paulding, 14 Pet. 497, 514, et ^eq. 10 
L. Ed. oo9, o6 i, 

Brashear v. Mason, 6 How. 92, 100. 

Denhg v. Berrg, 263 U. S. 29, 68 L. Ed. 148, re¬ 
versing 51 App. D. C. 335. I 

Ferris v. Willmr, 27 Fed. (2d) 262. I 

Clearly Congress intended by the act of Mjay 26, 
1926, to prescribe the exclusive method by |which 
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claim? could be settled for ‘‘amounts * * * 

collected * * * i^y stoppage of pay/’ etc., be¬ 

cause of dei)eiident allowance ])ayments obtained 
‘‘prior to July 1, 1923,’’ and “when a statute limits 
a thing to be done in a particular mode it includes 
the negative of any other mode.” {Botany TT’or- 
stcd Mills V. rnifed States, 49 S. Ct. 129, 131.) 
Congress has a constitutional right to ])rohibit the 
courts and the officei-s of the (Tovermnent from 
passing upon or ]>ayiiig claims of specified ]>ersons 
or classes of* claimants {Hart's c((se (1880) lb Ct. 
Cls. 459, 484. affii-med (1880) 118 U. S. 62). 

It was suggested in the oi*al argument on behalf 
of the a})])ellee and others similarly situated in the 
court below that the final deci'ee for injunction hav¬ 
ing beini enter(‘d in the Pence rase, August 20, 1926 
(a])])ellants’ brief in Pence casey ]). 6), and affirmed 
(HI a])peal in this court April 4, 1927. 57 A’p]). D. C. 


159. aft(‘r the etf(‘ctiv(* date of tlie act of Mav 2i\ 


1926, and without a determination having been 
made as to the application of the act to tlu* facts of 
that case, the Pence case must l)e acceiJed as recog¬ 
nizing the power of th(‘ Su])reme Court of the Dis¬ 
trict (d' Columbia to direct pavment bv decree for 
mandatory injunction in such cases notwithstand¬ 
ing and in ,direct disregai-d of the ex})ress inhibi¬ 
tion of the statute. While this suggestion did not 
im])ress the a])pellants at the time as one which 

would be seriouslv entertained, it mav have influ- 

• • 

enced the court below somewhat in arriving at the 
e(>nclusion which it did. That no weight whatever 
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should have been given such a suggestion is evident 
from an examination of the facts in the Penck case 
and of the applicable authorities. 

The bill of complaint in the Pence case wa^ filed 
in the Supreme Court of the District of Colujnbia, 
February 17, 1926 (appellants’ brief in Pence\ case, 
p. 1), and it is settled that equitable Jurisdictjon is 
determined as of the time suit was commenced 
{Daleson v. Distilleries Co., 255 U. S. 288, 65 L. Ed. 
638); noi* is equitable jurisdiction lost becatise a 

i 

legal remedy subsequently may have become Avail¬ 
able. {Clark V. Wooster, 119 U. S. 322, 30 ij. Ed. 
392, Busch v. Jones, 184 U. S. 598, 46 L. EdJ 707; 
Pacific Telephone d* Telegraph Co. v. City of Se¬ 
attle, 14 Fed. (2d) 877). Even had that fact|been 
otherwise, the most that can be said is that the point 
was ill the case if aiivoiie had seen fit to raise it. 

" i 

Xo question of the application of the act of | May 

26, 1926, to the facts of the Pence case was ednsid- 

! 

ered or decided bv the court and it is not to be 

I 

thought a question not discussed in the oiiinidn of 
the court has been decided merely because it e:^isted 
in the record and might have been raised and con¬ 
sidered. {Weh.ster v. Fall, 266 U. S. 507, 5l|l, 45 
S. Ct. 148,149; United States v. Mitchell, 271 tJ. S, 

9,14, 46 S. Ct. 419.) | 

i 

CONCLUSION 

There is involved in this case but $424.74; the 
case, however, is one of several pending ini this 


I 
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court and, ill the court below involving in the assrre- 


gate inanv thoirsands of dollars. In this case and 
in one other pending case, the appellees are account¬ 
able officers and the original withholding or stop¬ 
page of ])ay was pursuant to requirement of law; 
the other pending cases would be substantially as 
the ('ox c({sc (8 Fed. (-d) 6()9) exceiit foi* the con¬ 
trolling effect of the act of May 2(), 192(). con¬ 
cerning ‘•amounis * * * collected * * * bv 

stop])age of l>ay/* etc., for de])endent allowance 
payments obtained “prior to Judy 1, 1923.'* A con¬ 
struction by this court deedding the (piestions raised 
on the assignments of (*rrors, therefore, is desii*able. 

We respectfully submit the ordei* of the court be¬ 
low should be remanded with instruclions to dis¬ 
charge the rule to show cause and to dismiss tlu* bill 
of complaint as to botli of the* a})])ellants. and that 
the entii-e cost of the proceedings in the court be¬ 
low and in this (*oui't should be upon tlu* appellee. 

Lko a. Rovkk, 

United Shftes Aifonicff for the 
I Z?os/ ricf of Cotu ni h in, 

R. L. Golzk 


General ('ou)tsel. 
General Accounting Office, 
H. O. Hoaglaxi)^ 

Attorneij, General Accounting Office, 

, For the Appellants, 



APPENDIX 


Ill the 1st Session of the GSth Congress a bi|l (H. 
P. 6065) was introduced in the House, January 23, 
1924, 65 Cong. Rec. 1357, authorizing the Seci*etaiy 
of War to validate certain payments by Army offi¬ 
cers; this bill was referred to the House Comiuittee 
on ^lilitary Affairs and rei)oi'ted out (Report No. 
673) Hay 7, 1924, 65 (\)ng. Rec. 8082. No farther 
action appears to have been had on this bill. 

During the same session, on January 31,11924, 
65 Cong. Rec. 1718, a bill (S. 2299) for valicUting 
certain dependent allowance payments was intro¬ 
duced in the Senate and as reported out by the 
Senate Committee on ^lilitary Affairs (Repi 255) 
^larch 14, 1924, 65 Cong. Rec. 4125, and passed in 
the Senate March 28, 1924, 65 Cong. Rec. 15130- 
5131, t^rovided as follows: ! 

Be it enacted, etc., That payment o| com¬ 
mutation of (quarters, heat, and light, pnder 
the act ap])rov(‘d A])ril 16, 1918 (40 Stats, 
p. 530), and of rental, and su])sistence allow¬ 
ances under sections 4, 5, and 6 of the act of 
June 10, 1922 (42 Stats. ]). 627), mdde in 
good faith by disbursing officers prmr to 
June 22,1923, on account of dependents, and 
without fraud on the part of the payee |as de¬ 
termined by the Secretary of War, bi, and 
the same are hereby, validated: Froinded, 
That anv amount heretofore collected bn ac- 
count of payments so validated shall be 
refunded. I 


( 35 ) 
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This Senate bill was referred to tlie House Com¬ 
mittee on Military Affairs on the same day it passed 
in the Senate, March 28, 1924, 65 Cong. Rec. 5195, 
but on an order from the Senate requesting the 
House to return the bill to the Senate the House 


complied, without objection, April 1,1924, 65 Cong. 
Rec. 5380, 5386, 5387. l)e})ate was had in the Sen¬ 


ate ^lay 5, 1924, on motion to reconsider, 65 Cong. 
Rec. 7832-7834, the objections by those op])Osed to 

the bill as, it ])assed, being summarized by Senator 

• * - 

Howell in his remarks on the floor, 65 Cong. Rec. 


7833, as follows: 


This bill is not for the purpose of relieving 
disbursing officers but it is for the pur])ose 


of relieving Armv officers who have made 
claims of dei)endency which the facts do not 
sup])ort. The effect of the bill, if passed, 
would be to attack the Budget and account- 



svstem and transfer the vise of those ac¬ 


counts from tile Auditor General to the Sec- 


retarv of the Xavv and tlie Secretarv of War. 

* % • 

It must be evident that neither officer can 


handle those accounts, but they will be turned 
ov( 1 * t<'> Armv officers and naval officers to be 
passed upon in detail. 

Now, what are the facts ? For the first 

time in tlu* historv of this Government in 

% 

1916 or 1917 Congress authorized allowance 
for quarters in the case of a dependent 
mother. As to whether the mother was de¬ 


pendent or not was a question of fact. Hun¬ 
dreds' of officers sent in certificates of de¬ 
pendency where there was no dependency. 
There are now more than 200 or 300 officers 
who are paying back the money they ob¬ 
tained through misunderstanding. Single 
officers have paid back as much as 82.600, 
and if, this bill shall ])e passed it will relieve 
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everv one of those officers and return to 

•/ 

them the money they have returned tb the 
Treasurv. 

It is stated here that there are some pitiful 
cases. Now, let me cite the Senate a| case 
where the Comptroller General refused to 
make an allowance. The Comptroller I Gen¬ 
eral has refused, for instance, to remove the 
charge in the case of a major who ceijtified 
that his mother was dependent upon hini for 
more than lialf of her reasonable living. It 
was subsequently shown that she owned the 
home in which she resided, which was valued 
at $11,875; that she had $3,500 invested in 
real estate, $7,500 in bonds, $2,500 in hank 
stock, $275 in notes, and $1,600 in bank de- 
l)osits; and yet this major certified that she 
was dei)endent upon him. i 

Although an agreement api)arently was reiiched 
in the Senate on an amendment to meet these (Objec¬ 
tions, June 5,1924, no further action appears op the 
bill in the 68th Congress. Senator Smoot’s !c(.)m- 
nient in that connection, 65 Cong. Kec. 10667] was 
as follows: I 


Mr. President, the bill can not pasjj; the 
House at this Session of Congress am■ wav. 
I have not seen the amendment and I do not 
know what it i)rovides. But I do know! that 
the calendar is full in season and out of sea¬ 
son of measures designed to give some kind 
of advantage to men in the Regular Arnjiy. 

On February 4, 1926, 1st Session, 69th Congress, 
Senator Wadsworth introduced “bill (S. 2996) to 
validate payments for commutation of quaijters, 
heat and light, and of rental allowance on account 
of dependents,’* eventualh" approved as the ajd of 
May 26, 1926, 44 Stat. 654*^ 67 Cong. Rec. 32621; the 


I 
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bill was reported out (Report No. 365) by the Sen¬ 
ate Coiiiniittee on Military Affairs, March 13, 1926, 
67 Conir. Rec. 5511, tlie committee report stating: 

The Committee on Military Affairs, to 
whi(‘h was ref(‘rr(*(l the bill (S. 2996) to 
validate ])ayments for com.mutation of <piar- 
ters, lieat, and liglit, and of rental aIlowan<*(‘s 
on a('count of d(*p(‘ndents, liaving considei‘(‘d 
the same, re])ort thereon favorably with the 
r(‘(*omm(‘ndation that it do ])ass. 

This bill is recommended by the War De- 
pa i-tment, and the attitude of the de])artment 
is s(‘t forth in the attaa-lied Ic'tter, which is 
made!a part of this re})ort. as follows: 


“War 

, FchriKtrjj L /.v.26‘. 

“lion. James W. Wadsworth. Jr., 

ChdiruKtn ('oia ou Mililarji 

Affairs, Unifcd Stales Senate. 

i 

“Mv Dear Sexatoi: Wadsworth : * * * 

Tins l(‘gis!ation, whih* it a(*(*(U>i[)lish(‘s tlu* 
proposed ])urpos(‘ of H. R. (>0()5 and S-2299 
(identical hills). Sixty-eighth Congress, is 
not o]K‘n to t]i(‘ objection whicli was ni'ged 
against tlu‘se bills, nam(‘lv. that ilu‘v vested 
in the Secretary of War instead of in the 
Compti-oller Cenei'al the determination of 
meritorious cas(‘s. 

This, proposed legislation is concurred in 
l)y the Xavy I)e])artment, the ('oast Cuard, 

the (\>ast and (leodetic Survev, and th(‘ Pub- 

« 

lie IJealth Sei*vi(*(‘. 

I have designated Col. Fred W. ('okanan, 
financ(‘ department, to represent the War 
Department in case your committee should 
desii*e to laJd a lu'aring on this ])i*o])osed 
legislation. 

The Director of the Bui-eau of the Budget 
lias been consulted and slates tliat this pro- 
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posed legislation is not in conflict withi the 
flnancial program of the President. | 

A similar letter is being addressed tcj the 
Chairman, Committee on Military Atfgirs, 
House of Representatives. | 

Sincerely yours, | 

Dwight F. DaviS;, | 

Sccrvtdnj of Wan^^ 

The bill passed the Senate without debate A])vU 
2, 192(), in the form it appears at ()7 Cong. iRec. 
()789, as follows; | 

it enactedy etc.. That the Comptroller 
General of the United States is herebvl an- 

^ • I 

thorized and directed to rdlow credit in the 
accounts of disbursing officers for payipents 
to officers as commutation of ({uarters, l^eat, 
and light under ihe act ap})roved Aprij 16, 
1918 (40 Stat. ]). 530), because of a depend¬ 
ent parent, and as rental and subsist|:‘nce 
allowance under the act of June 10, 1922j (42 
Stat. p. 625), because of a de])endent moljher, 
made in good faith by disbursing officers 
])rior to July 1, 1923: Providedy That except 
in cases of fraud on the |)art of payeef no 
amount shall be collected from the payees 
upon account of ])ayments for which ededit 

is authorized in this act, and anv amoimts 

•/ 

heretofore collected on account of such ]|)ay- 
nients shall be refunded to the ])ayee: Pro¬ 
vided further, That in determining whether 
such payments were obtained bv fraud oii the 
part of the payee neither possession of prop¬ 
erty which might be converted into cash! for 
the purjiose of an annuity, nor the reepipt 
from other sources of income not in expess 
of the support received from such payee, I nor 
the existence of a husband or of other (Ihil- 
dren than such payee, nor any combination 
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of such conditions, shall be held to elfect the 
status under sections 4, 5, and 6 of the act 
of June 10, 1922, of a mother otherwise de- 
])endent: And provided further. That when¬ 
ever it is alles^ed that such pa^unents were 
obtained by f]-aud on the ])art of the payee 
and suit is not instituted against the payee 
for the I'ecovery of tlie amount alleged to be 
due the United States witliin two rears from 
the date of the api>roval of this act, the payee 
shall l)e r(‘lieved of all ehai'ges standing 
against him because of such payments.” 


The bill was referred to the House Committee on 
the Judiciary, A])ril 6,1926, 67 Cong. Kec. 6970, and 
rereferred A])ril 17,1926, 67 Cong. Kee. 7692. to the 
House Committee on Militarv Affairs. 

A sui)conmiitte(‘ of the House Committee on !Mili- 

tarv Affairs met at 10 oVhx'k a. m.. Wednesdav. 

• • 

A])ril 7, 1926, and at 10.JO o'clock, a. m., ^Monday. 
A])ril 12. 1926, to hold hearings on the bill S. 2996. 
Hon. Louis A. Frothingham presiding. These 
hearings are reported at ])ages 20 to 47, inclusiv(‘, 
of the Hearings on Miscellaneous Bills befoi'e Com- 
mitt(‘e oil Military Affairs, House of I\(*j>r(‘S(‘nra- 
tives, 69th Congress, 1st Session. PertiiHUit stat(*- 
ni(*nts at the meeting of the subcommittee April 12. 
1926, ar(‘ as follows: 


Mr. Frothingham. This is a continuation 
of the hearing before the subcommittee on 
the bill (S. 2996) to validate ])ayments for 
commutation of quarters, heat, and light, and 
of rental allowances on account of de])end- 
ents. At the last meeting of the subcom¬ 
mittee it was voted to hear some one from 
the offic(‘ of the Comptroller General. 


JSTATEMEXT OF GEORGE A. XIXAS, OFFICE OF| THE 
COMPTROLLER GEXERAL: COL. F. W. COLI-^MAX, 
FIXAXCE DEPARTMEXT: AXD Z. LEWIS D^LBY, 
ASSISTAXT TO THE CHIEF OF FIXAXCE, WAR DE- 
1*ARTMEXT I 

j 

Ml*. Nix AS. Mr. Cliainiiaii, the Comp¬ 
troller V Office is neither opposed to noif for 
the bill; but the condition that it is proposed 
to relieve is one that exists not only ip the 
Army but in the Navy, in the Coast Giiard, 
and to some extent in the Public Health 

Service' and tlu' Coast and Geodetic SuiK'Cv. 

• 

In view of the pur])ose of the ])ill it might be 
desirable to make some cliana’es. 


* 


* 


* 


*! 


jMr. Nixas. Tlier(‘for(‘, this bill shouUl be 
ani])litied on ])age 2 to include all tho.^e cases, 
not only where there was a motlier, | l)ut 
wliere there was some' other ])erson to whom 
the contributions wc're made whether they 
were' strictlv witliin the law, or not. i 
Mr. Frothixgham. The word parent^” I 
suppose woulel include— I 

Mr. Ntxas (inten-posing)- Tt has been i'on- 
strueel by the Cemiptroller te) include I the 
father, mother, or granelparents, if lihey 
stand in loco parentis, but it was construed 
not to incluele a ste])mother, and, obviopsly, 
it woulel not include an aunt, evem thoughlshe 
stood in loco ])arentis. Now, there have been 
semie cases where ])ayments were made, and 
where tliere was no actual dependency, hnd 
we think that the bill ought to limit thejre- 
])ayments to exclude those. For instanch, a 
young ensign came up to the Comptroller’s 
office one night and tendered him a draft Ifor 
the full amount. He said that he had nojde- 
pendents, and returned the amount. Repay¬ 
ments of that kind, should be excluded j in 
case any allowance is made at all. Cpses 








42 


where the man admitted there was no de¬ 
pendency should be excluded, and we have 
proposed a modification of the entire proviso, 
which will accomplish, we think, everything 
that is designed to be accomplished here, and 
yet will prevent abuse. 

Mr. Frothixgham. You do not think that 
th^ ])rovision in relation to fraud here 
covers it f 

^Ir. Nix AS. There is no fraud under that. 

Mr. Fkothixgham. Whv is there not fraud 

4' 

involved, if they said they had dependents, 
and it now turns out thev had not i 

4 

^Ir. Speaks. You would not have this com¬ 
mittee to compound a felony. 

* * * X- 


^ir. Weight. Suppose no legislation at all 
should be enacted with reference to this mat¬ 
ter, where would it leave the situation? 
Would the disbursing officer be held re¬ 
sponsible for these payments ? 

Ml-. Nixas. The disbursing officer will be 
held res])onsi])le, and it is a serious situation. 
We are working on the final iialances under 
a lot of bonds, and the disbursing officers in 
a lot of cases have not been able to recover 


from the payees. The payees in many cases 
can not repay tlu‘ni, and the courts have so 
hanistrung the disbursing svstem that thev 
can not collect them now. The result is that 


the disbursing officer who had made the pay¬ 
ments has no means of recovering except by 
suit in his own ca])acity against the payee. 

^Ir. Wkight. Have any suits been brought 
bv the disbursing officers ? 

4 

^Ir. Nixas. No, sir. 


Mr. Weight. Who was at fault in permit¬ 
ting, this situation to get into the shape it 
is in ? 
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Ml*. XiXAS. There was no fault. This leg¬ 
islation was passed during the war, and it 
would have been most ridiculous for ^he 
comptroller to have required a large showing 
of fact as to all the dependents right at the 
height of the war. In authorizing the pay¬ 
ments, he required some statement of fatts, 
suggesting, impliedly, that a future investi¬ 
gation might be made. I 

o j 

Mr. Wright. And those future investiga¬ 
tions have caused this trou])le ? | 

Mr. Ninas. Yes, sir. I 

Mr. Frothinghaai. Thev were made bv the 
Comptroller’s office? I 

^Ir. Ninas. By the Conqdroller of tbe 
Treasury. | 

Mr. Wright. And it was found by subse¬ 
quent investigation that a lot of fraud was in¬ 
volved. In other words, some officers claimed 
de])endency where it did not exist. 

Mr. Ninas. We w’ould not use the telim 
‘‘fraud,” excei)t in relation to a vei*y limited 
number. There was one case of a Congress¬ 
man’s son who claimed for a dependent 
mother. In other words, evervbodv \vas 
drawing it. A naval officer came in to see pie, 
and said that during 1918, 1919, and 1920|he 
warned some of those ])eople, and said[to 
them, “You will be called up on that.” He 
said that evervlxxlv was claiming it, and that 
finally in 1921 he claimed it. We charged 
him back $1,200, and it has been refunded 
now. Now, in cases like that, I do not thijiik 
the money should be reyiaid It was obtained 
in good faith, but, at the same time, he was 
not entitled to it. | 

Mr. Wright. This seems to be a case wh^re 
it was going, and they thought they shoiild 
get it. 
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Mr. XiXAs. Some of the officers said von 
would have been surprised. Some of them 
wei-e saviim’, will take this easv moiiev, 
like the other officers do.’’ 

House Ke])(>rt Xo. 9!>4 of the House Committee 
on Military Atfaii-s reportiiij;* the hill out April 20, 
1920, 07 Con<>-. Kec(H*vI 7882>. states: 

/riie Commi!t(‘e on Military Affairs, to 
which was ref(U*red tlu‘ bill (S. 2990) to 
validate* ])ayni(*nts foi* commutation of (quar¬ 
ters. heat, and liulit. and of rental allowances 
oh account of d(*})endents. havini>* considei'ed 
the same, i*(*j)oi-t thereon with the recom¬ 
mendation that it do ])ass with the following 
amendments : 

Page* 1. line 5, strike out the words “to 
offie'(*rs as,” foIlr»wing tlu* word “])avmcnts.” 
and insert in lieu the*re()f the* word “of.*’ 

Page* 2. strike* oiu all of lines 1 to 21. inclu¬ 
sive*, and inse‘rt in lieu thcre*of the following: 

“Tliat where* tlu* ])aye(* re*sponde‘d to a 

ne‘e‘dv familv condition in an amonnt ;it ](*ast 

• • 

eeqiuil to the* allowamces obtained by him no 
collection sliall be made on account of pay- 
me‘nt of the allowances to him prior to July 
1, 192J: aiul amounts he‘i'etofe)re ce)llecte*d as 
re*fund of tlu* allowance's obtained in suelt 
ciises prior to o’ulv 1, 192J). notwithstanding 
the* prote*st (if the* payee. e‘ithe‘r by stoppage 
of ])ay, qiaymetit in casli. allotme'rir (*f ipay. 
(>]• otfset. sliall be re'funded; but this proviso 
shall not be* applicable* where the payee has 
admitt(*(l the*re* was in') eh'pendeiicy on liim, 
oi- where he has refused to furnish evidence 
of the dependency, or where the payee has 
voluntarily refunded the payments in whole 
or in part, or has submitted no claim for the 
allowance's in the* nature of a ])rotest against 
offset of his pay as refund of the pa}’ments. 




* 


* 
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The direct cost in the matter of refunds 
will be small in any case and will be pracj:!- 
cally negligible when there is considered hs 
an offset the saving to Government of t|ie 
cost of efforts to recover the payments whitii 
have been declared erroneous, since these Ef¬ 
forts will not, in the opinion of the Com|)- 
troller General, result in collecting more than 
10 cents on the $100 of the charges raised, 
even though pushed to the utmost. i 

The first amendment proposed above, thpt 
in line 5, page 1, is for the purpose of includ¬ 
ing within the scope of the measure payments 
made to wai*rant officers, field clerks, and en¬ 
listed men of the Army, and correspondiifg 
grades in the other services, as well as thoi^e 
made to cominissioned officers. I 

The second amendment, that on page 2, is 
for the pur])ose of so defining the cases to lj)e 
covered as to meet the views in this respejrt 
of both the Comptroller General’s office aiid 
the War Department. • j 

With respect to the merits of this ineasurj?, 
the Comptroller General, in a letter dated 
April 15 192(), makes the following state¬ 
ments : 1 

‘‘As was stated by the representative 
this office in the hearings on this bill before 
the Subcommittee of tlie House Committde 
on Military Affairs, ^Monday, April 12, 192$, 
this office has no interest in the bill, its diitk’ 
and functions being, so far as within its 
l)ower, to enforce the mandate of the Con¬ 
gress contained in the laws passed by if. 
The ostensible purpose of the bill is the relief 
of a situation resulting from grave abuses 
imder the act of April 16,1918 (40 Stat. 530^, 
and under sections 4, 5, and 6 of the act of 
June 10,1922 (42 Stat. 627-628). ' 
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‘‘The act of April 16, 1918, by the act of 
^lay 18, 1920 (41 8tat. 600), was extended 
to include certain enlisted men; and warrant 
officers and some Armv field clerks and tield 
clerks, Quartermaster Corps, were entitled 
to the allowances of officers. If, therefore, 
the Congress relieves the situation, the relief, 
it is believed, should include all cases of the 
same character, wlu^ther of officers, warrant 
officers. Army tield clerks, tield clerks. Quar¬ 
termaster Corps, or enlisted men. Cases of 
this latter character are not numerous, the 
War Department having itself required evi¬ 
dence of dependency in the case of warrant 
officers and enlisted men, but anv rcdief act 
should it would seem, include them, and an 
amendment was suggested, page 1, line 5, to 
omit the words ‘to officers as’ and to insert 
the word ‘of’ before the word ‘commutation' 
in the same line. 


“It is believed that the conditions imposed 
for repayment of collex'tions made and the 
limitations on recovery of improper pay¬ 
ments are so broadly stated, commencing 
with the first ])roviso, page 1, line 11, that 
cases not entitled to relief from anv view¬ 


point of equity may be included, and this 
office has suggested an amendment by omit¬ 
ting all after line 11, page 1, and substitution 
of the followiim*: 


“ ‘That where* the* ])ayee responded to a 

needv faniilv condition in an amount at least 

^ * 

eeiual to the allowances obtained by him, no 
collection shall be made on account of pay¬ 
ment of the allowances to him ])rior to July 
1,1923: and the amounts heretofore collected 
as refund of the allowances obtained in such 


cases prior to July 1, 1923, notwithstanding 
the protest of the payee, either by stoppage 
of pay, payment in cash, allotment of pay, or 
offset, shall be refunded; but this proviso 



shall not be apx^lica'ble where the payee has 
admitted there was no dependency on him^ or 
where he has refused to furnish evidence of 
the dependency, or where the payee has vol¬ 
untarily refunded the payments in whole or 
in part, or has submitted no claim for the 
allowances in the nature of a protest against 
offset of his pay as refund of the payments.’ 

‘‘Such amendment will accomplish the dis¬ 
closed purpose of the bill as understobd; 
will not require refund of collections already 
made, or prevent collection, in cases clearly 
neither within the letter, spirit, nor intjent 
of the acts of .1918 and 1922, nor will it limit 


this office in making collections in flagrhnt 
cases to two years from the date of passage 
of the bill. I 

“The language suggested will also perjnit 
this office to ])ass ])ayments and discontinue 
cha.rges in cases where payments were mjxde 
outside the original law. One of the mjost 
numerous classes of cases is where the (Offi¬ 
cer contributed to a family condition, | as 
where tlu* mother was maintaining a house¬ 
hold with other children or with her hlus- 
band and children. Of course, in such coiidi- 
tions the mother’s situation could not |be 
sei)arated from that of the other member^ of 
the household nor could there be establisljied 
for her an individual cost of living andjan 
individual income so as to sup])ort a clqim 
of direct de])endency solely upon the officer. 
It has seemed i)roper therefore that if reljief 
is to be afforded it be in language which \till 
include officers who contributed to a nebdy 
familv condition although the facts as dis- 
closed did not bring the case within the 
terms of either act. This class of cases has 
presented the greatest difficulty in ^he 
proper application of the existing law | as 
the attempt to allocate the support of pne 
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meni])er of a household to a ])articular con¬ 
tributor is artificial and adopted only to 
brins: the claim within the requirements of 
the statute.” 

The Committee amendments were agreed to and 
without debate, the bill passed the House, Hay 12, 
1926, 67 Cong. Eec. 9309, the House amendments 
being concurred in by the Senate, on motion of 
Senator Wadsworth, May 13, 1926. 67 Cong. Kec. 
9350. 

O 




